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®mteb states Court of Appeals 

for THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10107 

Tom C. Clark, Attorney General of the United States, as 
Successor to the Alien Property Custodian, and Wil¬ 
liam Alexander Julian, as Treasurer of the United 
States, appellants 

v. 

Jane Muriel (Henley) Zander, appellee 

APPEAL FROM JUDGMENT OF THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA 

PERTINENT POCKET ENTRIES 

3/24/48—Complaint and Exhibits filed. 

5/20/48—Answer filed. 

11/ 2/48—Opinion filed. 

11/15/48—Transcript of Proceedings, YoL 1, pp. 1-32 filed. 

12/ 1/48—Findings of Fact and Conclusions of Law filed—Holtzoff, J. 

12/ 1/48—Judgment for Pltff. for $112391.40 (Sgd. 11-29-48) (N) Holtz¬ 
off. J. 

12/10/48—Notice of Appeal by Deft (copy mailed to Mr. M. J. Keane, Jr.) 

12/10/48—Order suspending judgment pending Appeal (N) Holtzoff, J. 

12/33/48—Stipulation of Counsel pursuant to Rule 73 (f) designating record 
on appeal filed. 

COMPLAINT 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. — 

Jane Muriel (Henley) Zander, 17 Wilton Terrace, Verona, 
New Jersey, Plaintiff 

V8. 

Tom C. Clark, as successor to the Alien Property Custodian, 
Office of the Attorney General of the United States, Depart¬ 
ment of Justice, Washington 25, D. C., and William Alex¬ 
ander Julian, as Treasurer of the United States, Treasury 
Department, Washington 25, D. C., Defendants 
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COMPLAINT 

(Seizure Under Act Entitled “Trading With the Enemy”) 

Count No. One 

1. This action arises under the “Trading, With the Enemy 
Act,” approved 6 October, 1917, Chapter 106, Sections 1, et 
seq., 40 Stat. 411, amendatory acts thereto (U. S. C. A. Title 
50 War Appendix, Sections 1, et seq.) and is authorized by 
virtue of the provisions of Section 9 (a) et seq., thereof. 

2. The plaintiff is a citizen of the United States of America 
and a national thereof, and a resident of the State of New Jersey 
and brings this suit in her own behalf as the sole owner of the 
hereinafter described property and estate. 

3. The defendant, Tom C. Clark, is the duly appointed and 
qualified Attorney General of the United States of America 
and, as such, by virtue of Executive Order No. 9788, effective 
14 October, 1946, is the successor to the Alien Property Cus¬ 
todian of the United States of America and the transferee, or 
assignee of all property and interests heretofore acquired by the 
said Alien Property Custodian, 11 Federal Register 11981 
(U. S. C. A. Title 50, War Appendix, Section 6, Note). 

4. That the defendant, William Alexander Julian, is the duly 
appointed and qualified Treasurer of the United States and, as 
such, is the custodian of all monies transferred to the Alien 
Property Custodian by virtue of the provisions of the “Trading 
With the Enemy Act.” 

5. That, on 9 May, 1945, James E. Markham, the then duly 
appointed, qualified and acting Alien Property Custodian, pur¬ 
porting to act under the said “Trading With the Enemy Act” 
and Executive Order No. 9095, dated 11 March, 1942, 7 Fed¬ 
eral Register 1971 (U. S. C. A., Title 50, War Appendix, Section 
6, Note), as amended, did, thereupon, issue his Vesting Order 
No. 4908 which was filed on 12 May, 1945, in Volume 10, Fed¬ 
eral Register, Page 5536; that the said Vesting Order purported 
to vest in the Alien Property Custodian all of the following de¬ 
scribed property and estate of the plaintiff, to be held, used, 
administered, liquidated, sold or otherwise dealt with in the 
interest, and for the benefit of, the United States. 
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(a) All of the plaintiff’s right, title and interest in 
and to a certain trust estate created by the last will and 
testament of Albert Henley, deceased, under date 24 
October, 1917, wherein a certain trust estate was as¬ 
signed and transferred to Warren Henley, Trustee, the 
said trustee to thereafter pay the income derived there¬ 
from to the wife of the said testator, namely, Eleanor 
Louise Henley, for life, with the remainder to be divided 
equally among the plaintiff, her sister and her brother, 
upon the said remaindermen reaching the age of 21 
years. (Refer to In the Matter of the Estate of Albert 
Henley, deceased, Nos. 17150 and 12812, District Court 
of Douglas County, State of Kansas.) 

6. That said property and interest in the estate was vested 
in the United States by the aforesaid vesting order, under au¬ 
thority of the said Act, pursuant to certain findings that the 
plaintiff’s share of the remaindermen’s interest was payable 
or deliverable to, or claimed by, the said plaintiff as a national 
of a designated enemy country, namely, Germany, as more 
particularly appears in the said vesting order, a copy of which 
is attached hereto and marked “Plaintiff’s Exhibit A”, and 
made a part hereof. 

7. That, thereafter, a certified copy of said Vesting Order 
No. 4908 was served upon the Lawrence National Bank, 647 
Massachusetts Street, Lawrence, Kansas, Successor Trustee of 
the aforesaid trust estate created by the last will and testament 
of Albert Henley, deceased, directing the said Successor Trus¬ 
tee to hold the plaintiff’s interest therein for the benefit of the 
United States and pending further determinations of the Alien 
Property Custodian; that, thereafter, by virtue of proceedings 
instituted by the Attorney General of the United States in the 
District Court of the United States for the District of Kansas, 
First Division (Civil Action No. 6230), a judgment was en¬ 
tered under date 3 November, 1947, transferring the possession 
of plaintiff’s interest in the aforesaid trust estate unto the 
Alien Property Custodian, its successors and assigns; that, un¬ 
der date 25 February, 1948, the Lawrence National Bank, Suc¬ 
cessor Trustee, as aforesaid, in accordance with a settlement 
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agreement approved by the Attorney General of the United 
States and pursuant to the terms of the judgment of possession 
entered by District Court of the United States for the District 
of Kansas, First Division, did then and there deliver to die 
defendants named herein, or one of them, the sum of $112,- 
391.40, in cash, which said sum represented the plaintiff’s share 
in the aforesaid trust estate heretofore vested in accordance 
with Vesting Order No. 4907, which said property is now in 
the hands of William Alexander Julian, Treasurer of the United 
States; that, under date 6 December, 1945, the said Eleanor 
Louise Henley, the life interestee in the said trust estate, de¬ 
parted this life at 906 South Sierra Bonita Avenue, Los An¬ 
geles, California, a copy of the certificate of death in this respect 
being attached hereto and marked “Plaintiff’s Exhibit B”; 
that, under date 11 June, 1935, the plaintiff herein attained the 
age of 21 years as will appear from plaintiff’s birth certificate, 
attached hereto and marked “Exhibit C”, and prayed to be 
read as a part hereof; that, except for the aforesaid Vesting 
Order No. 4908, and the ancillary proceedings taken in pur¬ 
suance thereof, the plaintiff, Jane Muriel Henley Zander, is 
entitled to all the benefits of ownership in the aforesaid share 
of said trust estate, free and clear of any and all claims, en¬ 
cumbrances and obligations heretofore appertaining thereto. 

8. That, at the time of the vesting of the aforesaid property 
belonging to the plaintiff, and at all times prior to, or there¬ 
after, the plaintiff was not a national of Germany, or an enemy 
or ally of an enemy, or the national of any foreign country, 
and said property and any interest therein belonging to the 
plaintiff was not, or ever has been, payable or deliverable to 
or claimed by an enemy or an ally of an enemy or the national 
of any foreign country and plaintiff cannot be treated as an 
enemy, ally of an enemy or foreign national under the said 
Act, as aforesaid, or by virtue of any order or ruling issued pur¬ 
suant thereto, as will more particularly hereinafter appear; 
that, at all times during the period when hostilities existed be¬ 
tween the United States and Germany and its allies, the entire 
proceeds of the aforesaid trust estate was in the custodia legis 
of a court of competent jurisdiction of the United States and 
under the administrative control of a national b ankin g institu- 
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tion, supervised by the Comptroller of the Currency of the 
United States and at no time during the period of the aforesaid 
hostilities was the aforesaid property or funds in danger of 
falling into the hands of an enemy or ally of the enemy, or 
under its direct or indirect control; that, at all times during 
the period of hostilities, the plaintiff did not have any posses¬ 
sory interest in the aforesaid funds or in any manner entitled 
to any of the increment, income or benefits therefrom; that, 
until the death of the life interestee, on 6 December, 1945, sub¬ 
sequent to the termination of hostilities, the plaintiff was a 
mere remainderman with no present possessory interest in, 
or control over, the aforesaid property seized by the Alien 
Property Custodian. 

9. That the plaintiff, Jane Muriel (Henley) Zander, was 
bom in Walker Township, Grand Rapids, State of Michigan, 
the daughter of a union in lawful marriage between Warren 
Henley and Ida Belle Thomas, both of whom were native-born 
citizens of the United States; that the plaintiff has ever since 
continuously and uninterruptedly remained domiciled in the 
United States and has continuously and uninterruptedly main¬ 
tained her residence in the United States; that, solely for the 
purpose of accompanying her natural mother, to whom she 
was financially dependent, and in deference to filial observance, 
the plaintiff, under date 15 June, 1939, embarked for Germany 
under authority of Passport No. 1087, issued by the Depart¬ 
ment of State, U. S. A., “for temporary residence” outside the 
continental limits of the United States; that, by reason of a 
serious illness contracted by her mother, the plaintiff was com¬ 
pelled to continue her temporary sojourn in Germany, which 
said sojourn was duly approved by the American Consulate 
in Berlin, Germany; that, while attending her mother’s re¬ 
quirements, she became acquainted with a subject of Germany, 
namely, one Dieter Zander, to whom she thereafter entered 
into a formal engagement of marriage on 15 September, 1940; 
that, thereafter, on 8 November, 1940, she entered into the 
holy bonds of matrimony with the said Dieter Zander; that 
she entered into the engagement of marriage and the state of 
matrimony with the assurance of her spouse that he would in 
nowise influence her in a manner to affect her status as a citizen 
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or resident of the United States; that, in addition, she ex¬ 
tracted an agreement from the said Dieter Zander, prior to 
entering into the engagement of marriage and prior to the cere¬ 
mony of marriage, that she would return to the United States 
as soon as her mother’s illness would permit, and that the said 
Dieter Zander would join her as soon as possible in the United 
States; that, in order to facilitate her return to the place of 
her domicile, namely, the United States, and, further, to as¬ 
sure an American citizenship of any offspring of said matri¬ 
monial union, the spouses, each with the other, agreed to post¬ 
pone the gestatory phase of their marital relationship until 
they were able to so cohabit in matrimonial union within the 
continental limits of the United States; that it was the con¬ 
tinuing and abiding intention of the plaintiff to return to the 
United States as soon as her mother’s illness permitted, a fact 
which was, time and again, expressed to the appropriate offi¬ 
cials of the American Consulate in Berlin, Germany, as will 
more fully appear upon the minute entries of the said Ameri¬ 
can Consulate, which said records are presently in the posses¬ 
sion of the State Department, Washington, D. C.; that the 
matter of her contemplated marriage to a subject of Germany 
was fully discussed by the plaintiff with the officials of the 
said American Consulate in Berlin and she was assured of the 
retention of her American citizenship after said marriage; 
that plaintiff’s said Passport No. 1087 was duly amended by 
the American Consulate in Berlin to indicate her newly ac¬ 
quired name in marriage and, on 25 March, 1041, the plain¬ 
tiff was issued a replacement Passport No. 363 in the name of 
Jane Henley Zander, which said document authorized a "Tem¬ 
porary Residence in Germany”, an excerpt thereof being at¬ 
tached hereto and marked “Plaintiff’s Exhibit D”; that, as 
late as 25 September, 1941, the plaintiff was, by the American 
Consul, authorized to continue her temporary residence for 
an additional six months; that she was given no warning what¬ 
soever regarding any pending hostilities between the United 
States and Germany, nor was she warned, assisted, or in any 
manner aided in procuring transportation to the place of her 
domicile, but, on the contrary, was compelled to remain invol¬ 
untarily in the enemy country during the hostilities, to con- 
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tinually endure the inordinate hardships of an alien enemy in 
Germany; that, upon the arrival of the military forces of the 
* United States in the spring of 1945, the plaintiff appealed to 
the officials of the American Military Government for assist¬ 
ance and relief, and upon a full and complete investigation of 
her status as a loyal citizen of the United States, she was 
granted succor and furnished temporary employment as a 
stenographer in the War Crimes Branch, American Military 
Government, from 14 February, 1945, until 20 April, 1946, 
on which latter date she was able to return to the United States 
and, upon the plaintiff’s surrender of Passport No. 363 to the 
American Consul General in Vienna, Austria, she was, on 14 
March, 1946, issued U. S. Passport No. 127, authorizing the 
plaintiff’s “return to the United States”; that she embarked on 
the S. S. Paraguay, and, on 8 May, 1946, arrived in the United 
States and duly admitted by the officials of the Bureau of Im¬ 
migration and Naturalization as a citizen of the United States. 

10. That at all times during her temporary and enforced 
sojourn in Germany, the plaintiff did not engage in any acts 
inimical to the interests of the United States, nor did she ever 
renounce her allegiance to the United States, or declare her 
allegiance to any foreign nation, nor perform any acts con¬ 
sistent with citizenship of any nation other than the United 
States, nor did she vote, subscribe, or in any way engage in 
any political activity, or associate herself with any such politi¬ 
cal activity, nor lend her efforts in the performance of any 
activity consistent with the war or economic potential of any 
enemy or ally of enemy of the United States; that both her 
personal activities and that of the property and estate in Hie • 
possession of the defendants, or one of them, are entirely devoid 
of any enemy characteristics or enemy taint or the taint of any 
ally of any enemy of the United States; that, therefore, the 
property and estate in the possession of the defendants, or 
one of them, has never been owned or controlled, directly or 
indirectly, in whole or in part, by an enemy or an ally of an 
enemy, or a national of a designated enemy country within the 
meaning of Sections 2 (a), 7 (c), or 5 (b), as amended of said 
Act, or Executive Order No. 8389, as amended (U. S. C. A. 
Title 12, Section 95, Note), nor Executive Order No. 9095, 
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as amended (U. S. C. A. Title 50, War Appendix, Section 6, 
Note), issued in pursuance thereof. 

11. That, after the issuance of said vesting order, the plain¬ 
tiff, on, to wit, 9 September, 1946, duly filed with the Alien 
Property Custodian a claim under oath, agreeable to the re¬ 
quirements of the said Alien Property Custodian (Form No. 
APC-1A), said claim bearing APC No. 5627, de mand i n g a re¬ 
turn of the said property and estate to the plaintiff, but no 
application therefor was made to the President of the United 
States, yet, neither property or estate has been returned to 
the plaintiff. 

Count No. Two 

1. The plaintiff adopts all of the allegations contained in 
• paragraphs Nos. 1 to 11, both inclusive, of Count No. One 

as part hereof. 

2. That the Congress of the United States, by Public Law 
No. 322, 79th Congress, approved 8 March, 1946, as amended, 
(U. S. C. A. Title 50, War Appendix, Sections 32, et seq.), has 
directed the Alien Property Custodian to return to the plain¬ 
tiff the hereinbefore described property, or the net proceeds 
thereof, upon the filing of a prescribed notice of claim by the 
owner thereof or the successor in interest thereof with the said 
Alien Property Custodian; that the plaintiff herein, under date 
9 September, 1946, in pursuance of the terms of the afore¬ 
mentioned Act of Congress, filed with the Alien Property Cus¬ 
todian APC-1A Claim No. 5627, requesting the return of the 
aforesaid property and estate; that, although the plaintiff is 

. clearly entitled to the return of said property and estate under 
the terms of said Act of Congress, and in no wise ineligible 
under the classifications provided for in subsections (A), (B), 
(C), (D), or (E) of said Act of Congress, and that, although 
said property or estate was never held or used pursuant to any 
arrangement to conceal the same or any interest therein for 
any person ineligible for a return of the said property or estate, 
nevertheless, after repeated demands, the defendants have at 
all times wholly refused to comply with the definite provisions 
of said Act of Congress, in violation of the plaintiff’s rights and 
privileges under the 5th Amendment of the Constitution of 
the United States; and the defendants arbitrarily and capri- 
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ciously refuse to give effect to the obvious intentions of the 
Congress of the United States in its efforts to comply with the 
provisions of the 5th Amendment of the Constitution. 

Wherefore, plaintiff demands judgment as follows: 

(1) that plaintiff is entitled to all the property and estate 
seized by the Alien Property Custodian, by Vesting Order No. 
4907, dated 9 May, 1945, and to the immediate possession 
thereof, 

(2) that an order and decree be made herein requiring the 
defendant to restore to the plaintiff all of said property and 
estate, and 

(3) such other relief as may be just and equitable in the 
premises and the costs of this action. 

Keane and Wilner 
By (S) M. J. Keane, Jr. 

M. J. Keane, Jr., 

By (S) John J. Bernard 

John J. Bernard, 

Attorneys for Plaintiff, 

910 17th Street NW., Washington, D. C. 

CERTIFICATE 

I hereby certify that on the 23d day of March, A. D. 1948, 
I deposited in the mails, postage prepaid and registered for a 
return receipt, a copy of the foregoing complaint, addressed 
to the Attorney General of the United States, Department of 
Justice, Washington 25, D. C. 

(S) M. J. Keane, Jr. 

M. J. Keane, Jr. 

Plaintiff's Exhibit “A” 

[Vesting Order 4908] 

ALBERT HENLEY 

In re: Trust under the will of Albert Henley, deceased; File 
D-66-1990; E. T. sec. 11312. 

Under the authority of the Trading with the Enemy Act, 
as amended, and Executive Order No. 9095, as amended, and 
pursuant to law, the undersigned, after investigation, finding: 
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That the property described as follows: All right, title, 
interest and claim of any kind or character whatsoever 
of Elizabeth Stuart Henley-Witthoeft-Emden, also 
known as Elizabeth Henley Witthoeft-Emden and Jane 
Muriel Henley, also known as Jane Muriel Henley 
Zander, and each of them, in and to the trust under the 
will of Albert Henley, deceased, is property payable or 
deliverable to, or claimed by, nationals of a designated 
enemy country, Germany, namely, 

Nationals and Last-Known Address 


Elizabeth Stuart Henley-Witthoeft-Emden, also 
known as Elizabeth Henley Witthoeft-Emden, Ger¬ 
many. 

Jane Muriel Henley, also known as Jane Muriel Hen¬ 
ley Zander, Germany. 

That such property is in the process of administra¬ 
tion by the Lawrence National Bank, 647 Massachu¬ 
setts Street, Lawrence, Kansas, as Successor Trustee of 
the trust under the will of Albert Henley, deceased, act¬ 
ing under the judicial supervision of the District Court 
of Douglas County, Kansas; 

And determining that to the extent that such nationals 
are persons not within a designated enemy country, the 
national interest of the United States requires that such 
persons be treated as nationals of a designated enemy 
country (Germany); 

And having made all determinations and taken all 
action required by law, including appropriate consul¬ 
tation and certification, and deeming it necessary in the 
national interest, 

hereby vests in the Alien Property Custodian the property de¬ 
scribed above, to be held, used, administered, liquidated, sold or 
otherwise dealt with in the interest and for the benefit of the 
United States. 

Such property and any or all of the proceeds thereof shall be 
held in an appropriate account or accounts, pending further 
determination of the Alien Property Custodian. This order 
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shall not be deemed to limit the power of the Alien Property 
Custodian to return such property or the proceeds thereof in 
whole or in part, nor shall it be deemed to indicate that com¬ 
pensation will not be paid in lieu thereof, if and when it should 
be determined to take any one or all of such actions. 

Any person, except a national of a designated enemy country, 
asserting any claim arising as a result of this order may, within 
one year from the date hereof, or within such further time as 
may be allowed, file with the Alien Property Custodian on 
Form APC-1 a notice of claim, together with a request for a 
hearing thereon. Nothing herein contained shall be deemed to 
constitute an admission of the existence, validity or right to 
allowance of any such claim. 

The terms “national” and “designated enemy country” as 
used herein shall have the meanings prescribed in section 10 of 
Executive Order No. 9095, as amended. 

Executed at Washington, D. C., on May 9,1945. 

[seal] ~ James E. Markham, 

Alien Property Custodian. 

[F. R. Doc. 45-7917; Filed, May 12,1945; 10:39 a. m.] 
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Plaintiff's Exhibit “B” 



Plaintiff's Exhibit “C” 


CERTIFICATE AS TO BIRTH 

State of Michigan, 

County of Kent, ss: 

I, Lewis J. Donovan, Clerk of the Circuit Court for the said 
County of Kent, do hereby certify that upon a careful exami¬ 
nation of the original records on file in the office of the Clerk 
of said County and Court, I find the following record as to 
the birth of Jane Muriel Henley: 

Date of birth: June 11, 1914. 

Sex: female; Color: white; legitimate. 

Birthplace: Walker Township. 

PARENTS 

Name of father: Warren Henley. Residence: Walker Town¬ 
ship. 
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Name of mother: Isabelle Thomas. Residence: Walker 
Township. 

Birthplace, of father: Kansas. Occupation: Manager plas¬ 
ter company. 

Birthplace of mother: Michigan. 

All of which appears as of record dated 11/19/14, and the 
same being the whole of such original record of said birth. 

Recorded in Liber #19 of Record of Birth at page 400. 

In testimony whereof, I have hereunto set my hand and 
official seal, at the City of Grand Rapids, in said County, this 
11th day of September, A. D. 1936. 

[seal] Lewis J. Donovan, Clerk. 

Matthew Bagdon, Deputy. 

J: F 

Plaintiff’s Exhibit “D” 

Renewal, extensions, amendments, limitations, and restrictions 

AMERICAN CONSULATE GENERAL 

Berlin, Germany 

Date March 25, 1941. 

This passport expires on September 24,1941. 

It is not valid for travel in Europe except Germany for 
temporary residence. 

Robert Chalker, 
American Vice Consul. 

Service No. 2223. No fee prescribed. 

Canceled. 

ANSWER 

[Same title.] 

The defendants, by their attorneys, for their answer to the 
complaint admit, deny and allege as follows: 

1. Admit that this action purports to be brought under the 
Trading with the Enemy Act, and, except as herein expressly 
admitted, deny each and every allegation in paragraph 1 of 
the complaint. 

2. Admit the allegations contained in paragraphs 3,4, 5 and 
6 of said complaint. 
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3. Deny that said defendants, or either of them, have in¬ 
formation or knowledge sufficient to form a belief as to the 
truth of the allegations contained in paragraph 2 of said com¬ 
plaint. 

4. Admit the allegations contained in paragraph 7 of said 
complaint except that said defendants deny that they, or either 
of them, have information or knowledge sufficient to form a 
belief as to the truth of the allegation that the plaintiff would 
be entitled, except for Vesting Order No. 4908, to all the bene¬ 
fits of ownership in a share of the trust estate free and clear 
of any claim or obligations. 

5. Deny the allegation in paragraph 8 of said complaint 
that plaintiff was not a national of Germany, and allege that 
plaintiff by virtue of her marriage to Dieter Zander, or Wolf- 
Dieter Zander, a subject and citizen of Germany, in Germany 
on November 8,1940, became a citizen and subject of Germany 
and further allege that said plaintiff by reason of her residence 
in Germany became, after December 8,1941, an enemy of the 
United States under Section 2 (a) of the Trading With the 
Enemy Act (U. S. C. A. Title 50 War App. Sec. 2 et seq.). 
The defendants admit that prior to the death of holder of the 
life interest in the trust estate created by the will of Albert 
Henley, deceased, the-plaintiff had no right of possession to 
her interest in said trust estate but was a remainderman, but 
deny every other allegation contained in said paragraph 8, 
except as herein specifically admitted. 

6. Admit that plaintiff married one Dieter Zander, or Wolf- 
Dieter Zander, who was a subject of Germany on November 8, 
1940, but deny that the defendants cm* either of them have 
information or knowledge sufficient to form a belief as to the 
truth of the other allegations contained in paragraph 9 of said 
complaint. 

7. Deny that the defendants, or either of them, have infor¬ 
mation or knowledge sufficient to form a belief as to the truth 
of the allegations contained in paragraph 10 of said complaint. 

8. Admit that the plaintiff filed a claim under oath with the 
Alien Property Custodian, which purported to be filed in ac¬ 
cordance with the requirements of the Custodian and admit 
that the property herein sued for has not been returned to the 
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plaintiff and that no application for return has been made to 
the President, and except as herein expressly admitted, deny 
each and every allegation in paragraph 11 of said complaint. 

Answer to Count No. Two 

9. The defendants and each of them adopt the admissions, 
denials and allegations contained in paragraphs 1 to 8 inclusive 
of the Answer to Count No. One, as answer to paragraph 1 of 
said Count No. Two of said complaint. 

10. Deny that the Congress of the United States has, by 
Public Law No. 322 (U. S. C. A. Title 50 War Appendix Sec. 
32 et seq.), or by any other act, directed the return of any 
property to the plaintiff, admit that plaintiff has filed a claim 
(No. 5627) with the Office of Alien Property, admit that the 
property involved in this litigation has not been returned to 
plaintiff, but deny each and every other allegation contained 
in paragraph 2 of Count No. Two of said complaint. 

First, Separate and Complete Defense 

11. The complaint fails to state a claim upon which relief 
can be granted. 

Wherefore the defendants and each of them, demand judg¬ 
ment dismissing the complaint together with the costs and 
disbursements of the action. • 

(S) David L. Bazelon, 

David L. Bazelon, 

Assistant Attorney General, 

Director, Office of Alien Property, 

(S) George B. Searls, 

George B. Searls, 

Chief Trial Attorney, 

(S) James H. Falloon, 

James H. Falloon, 

Attorney, 

Office of Alien Property, 
Department of Justice, Washington 25, D. C. 
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OPINION 

Zander v. Clark et al. 

Civ. No. 1223-48 

United States District Court, District of Columbia 

Oct. 29, 1948 
Holtzoff, District Judge: 

This is an action under Title 9 (c) of the Trading with the 
Enemy Act 1 for the return of certain property seized by the 
Alien Property Custodian during the Second World War. The 
case has been submitted to the Court on an agreed statement 
of facts. 

The plaintiff is a lady who is a natural-bom citizen of the 
United States. Her parents were also natural-bom citizens of 
the United States. The property seized by the Alien Property 
Custodian is her interest in the estate of her grandfather, who 
was both a citizen and a resident of the United States. 

[1] At the opening of hostilities in September, 1939, the 
plaintiff was in Germany on a short temporary visit. She made 
efforts to return to the United States, but was unable to leave 
Germany. She then married a citizen of Germany. Under 
the Cable Act, 2 however, she retained her citizenship of the 
United States. True, under German law, she became a citizen 
of Germany, but under our law she remained a citizen of the 
United States. Her rights should, therefore, be adjudicated 
on the assumption that she was a citizen of the United States. 
She is entitled to a determination of her rights under the laws 
of the United States and not under the laws of Germany. 

Title 50 U. S. C. A. Appendix, § 32, of the United States Code, 
authorizes the President to return property seized by the 
Alien Property Custodian unless the claimant is within one 
of the classes that are excluded from the right to obtain this 
relief by the provisions of Section 32. One of the excluded 
classes, in which the Government claims the plaintiff belongs, 

* Act of October 6,1917,40 Stat. 411, Title 50 U. S. C. A. Appendix, § 9 (c). 

* Act of September 22,1922, Sec. 3, 42 Stat. 1022, which provides in effect 
that a woman citizen of the United States shall not lose her citizenship 
by reason of her marriage to an alien. 
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is defined in Subsection 2, paragraph (D). This class consists 
of individuals who, at any time after December 7, 1941, were 
citizens or subjects of a nation with which the United States 
was at war and who, on or after December 7, 1941, and prior 
to the enactment of Section 32, were present in the territory 
of such nation or in any territory occupied by the military or 
naval forces thereof. This provision, therefore, excludes cer¬ 
tain citizens or subjects of enemy countries. The Government 
contends that since, under the law of Germany, the plaintiff 
became a citizen of Germany, she is within the excluded class. 
It seems to the Court that this reasoning involves a nonsequi- 
tur. The Executive branch of the Government of the United 
States and the courts of the United States, must determine the 
citizenship of this plaintiff not on the basis of the law of Ger¬ 
many but on the basis of the law of the United States. 

[2] Under the law of the United States, as found in the 
Cable Act, this lady retained her American nationality. There¬ 
fore, under the law of the United States, she was not a citizen 
of Germany but a citizen of the United States. The Govern¬ 
ment apparently contends that a person who has dual citizen¬ 
ship should not be regarded as a citizen of the United States 
for the purposes of this provision. To adopt that construc¬ 
tion would be, in effect, to amend an Act of Congress. The 
statute is clear. It is not ambiguous. It excludes persons who 
were citizens or subjects of an enemy country. Whether a 
person was such a citizen or subject must necessarily be de¬ 
termined by the law of the United States. It would be fal¬ 
lacious to apply the law of Germany in order to make that 
determination. 

[3, 4] The Court reaches the conclusion, therefore, that 
since the plaintiff retained her citizenship of the United States, 
she is not within one of the excluded classes and is entitled to a 
return of her property under Section 32. The same observations 
are equally applicable to the amendment to the Trading with 
the Enemy Act found in Section 12 of the Act of July 3,1948; 
Public Law No. 896, 80th Cong., 50 U. S. C. A. Appendix, 
§ 39. It is further the view of this Court that, under the Ad¬ 
ministrative Procedure Act, the action of the Alien Property 
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Custodian, in refusing to return this property to the plaintiff, 
is subject to judicial review.* 

The Court might also observe that the equities are strongly 
with the plaintiff. The plaintiff is a natural-bom citizen of 
the United States, as were her parents. Her loyalty to her 
country is not questioned. The property involved in this case 
is an interest inherited by her from her American grandfather’s 
estate. The Court is not confronted with a seizure of property 
that was derived from enemy sources, or might have been used 
to aid the enemy. The plaintiff is an American woman, who 
was unhappily trapped in the maelstrom of war tom Europe, 
while on a short visit. Unable to make her escape, she married 
a young man, whom she met there, but returned to the United 
States with her husband at the first opportunity. It seems ap¬ 
palling that she should be penalized by a forfeiture of her 
American inheritance. The law does not require such a for¬ 
feiture. 

The Court will render judgment for the plaintiff. 

Counsel will please submit proposed findings of fact and 
conclusions of law and the proposed formal judgment. 

(S) Alexander Holtzoff, 

United States District Judge. 

October 29, 1948. 

FINDINGS OF FACT 

[Same title.] 

This is an action heard without a jury upon a complaint for 
the recovery of certain monies seized by the Alien Property- 
Custodian pursuant to the provisions of the “Trading With The 
Enemy Act”, 50 War App., U. S. C. Section 1, et seq., as 
amended, and Executive Order No. 9095 (50 War App. U. S. 
C, Section 6, Note), as amended. 

A stipulation of facts has been filed by the parties hereto 
which I adopt as my findings of fact under Rule 52, Federal 
Rules of Civil Procedure, Title 28 U. S. C. A. following Section 
723 c. From this stipulation, it appears that: 

1. Jane Muriel Henley (Zander) was bom on June 
11, 1914, in Grand Rapids, Michigan, the daughter of 

8 Snyder v. Buck, D. C., 75 F. Sapp. 902, 905-006; Act of June 11, 1946, 
110, Title 5 U. S. C. A. {{1001 et seq., 1009. 
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Warren Henley and Ida Belle (Thomas) Henley, both 
of whom were native-born citizens of the United States. 
Warren Henley was the son of Albert Henley, a person 
of considerable wealth, who resided for a long period 
prior to his death in Lawrence, Kansas. Both Albert 
Henley and his wife, Eleanor (Ellen) L. Henley, were 
native-born citizens of the United States. Available 
records disclose nothing but the native-born features of 
the entire family tree—the last available sources of in¬ 
formation indicate that the parents of the last-men¬ 
tioned persons were born in North Carolina. Under 
date 29 October, 1919, Albert Henley died, leaving a last 
will and testament wherein a large estate was settled in 
trust for the benefit of his wife, Eleanor Henley, his sons, 
Roy Henley and Warren Henley, with a sizeable re¬ 
mainder interest to the children of Warren Henley. 
Warren Henley had three children, viz.: Elizabeth Stu¬ 
art Henley, Jane Muriel Henley (Zander), and Albert 
Henley II. The terms of the last will and testament 
provided that upon the death of Eleanor Henley, wife 
of the testator, one-half of the estate, after specific be¬ 
quests, be held in trust to pay the income therefrom to 
the aforesaid children, with a share and share alike, dis¬ 
tribution to each child upon their attaining majority. 
By virtue of the death of the original trustee, the trust 
estate eventually came under the supervision of the Dis¬ 
trict Court of Douglas County, Kansas, with the Law¬ 
rence National Bank of Kansas acting as successor- 
trustee. 

2. Subsequent to the cessation of actual hostilities be¬ 
tween Germany and the United States, the life interest 
of Eleanor Henley terminated with her death on Decem¬ 
ber 6, 1945. The entire trust estate was for many 
years under the exclusive control of a national banking 
institution, supervised by the Comptroller of the Cur¬ 
rency of the United States. Prior to December 6,1945, 
Jane Muriel Henley (Zander) had not received any 
income or increment, therefrom, nor has she since that 
date received any increment or funds, therefrom. On 
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March 8, 1948, the Lawrence National Bank filed its 
final account in the District Court of Douglas County, 
Kansas, whereby the sum of $112,391.40 would have 
been distributed on 27 February, 1948, to Jane Muriel 
Henley (Zander), except for the fact that on May 9, 
1945, the duly appointed Alien Property Custodian, 
purporting to act under the provisions of the “Trading 
With the Enemy Act” (50 War App., Section 1, et seq.), 
as amended, and Executive Order No. 9095 (50 War 
App., Section 6, Note), as amended, issued Vesting Or¬ 
der No. 4908 directed to the Lawrence National Bank, 
and this, pursuant to certain findings that the said Jane 
Muriel Henley (Zander) was a national of a designated 
enemy country within the meaning of the “Trading 
With the Enemy Act”. By virtue of the Vesting Or¬ 
der, together with certain possessory proceedings had 
before the United States District Court for the District 
of Kansas, the Lawrence National Bank, in compliance 
with the laws and statutes made and provided, delivered 
on February 27, 1948, to the Treasurer of the United 
States the aforesaid sum of $112,391.40, in cash. The 
within civil action was instituted on March 24, 1948, 
under the applicable provisions of the “Trading With 
the Enemy Act”, to recover the said funds, the plaintiff, 
Jane Muriel Henley (Zander), contending that she is 
not, and never has been at any time an “* * * 
individual * * * resident within the territory 

# * # of any nation with which the United States 

* * *” was at war so as to be lawfully designated an 
enemy or ally of an enemy, and to be excluded from the 
remedial provisions of Section 9 (a) of the “Trading 
With the Enemy Act”, nor was the plaintiff at any time 
“* * * a citizen or subject of Germany * * # ” 
within the meaning of Section 32 (a), (2), (D), so as to 
be excluded from the recently enacted remedial pro¬ 
visions of the said Act. 

3. When Jane Muriel Henley was six years of age, her 
natural parents were divorced with the result that she 
remained, thereafter, in the custody of her mother. 
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When Jane was 16 years of age, her mother married a 
national of Germany, namely, Ernest von Buelow, a 
geologist employed by the Standard Oil Company and 
a permanent resident of California, in possession of his 
first papers as an American citizen. Jane received her 
elementary schooling, while living with her mother’s 
family, at the Beach School, Coronado, California, Point 
Loma School, San Diego, with advanced training in the 
Dominican Convent, San Rafael, California. She did 
not leave the United States until she had completed 
her precollege education. Jane lived with Mr. and 
Mrs. von Buelow in California until she was almost 21 
years of age when, at the request of her mother’s wid¬ 
owed sister, she moved her domicile to New Orleans to 
be a part of this latter lady’s household at 1514 Nash¬ 
ville Avenue, New Orleans, Louisiana. In 1935, Jane 
brought her personal belongings, as well as a collection 
of vases, frames and other knick-knacks, to her new 
home in New Orleans and, while so in the attendance of 
her aunt, she was treated as another daughter, even to 
the extent of being sponsored by this lady in her social 
debut at New Orleans. While there, she had her own 
room and was considered a part of the family. All of 
her personal effects which she had accumulated, such as 
linens, knick-knacks and silverware, valued at or around 
$2,000.00, were retained by her at this residence. This 
she stated was her permanent place of abode —“* * * 
the place I would return to.” In the winter of 1937, 
at the invitation of her mother, she departed for Europe, 
under authority of U. S. Passport No. 6359, to obtain 
at her parents’ request the educational advantages of 
travel and to participate in the study of art and lan¬ 
guages abroad. She left 1514 Nashville Avenue, New 
Orleans, Louisiana, proceeded to New York, met her 
mother and step-father, and proceeded to Europe under 
their parental chaperonage. She visited Italy, Switz¬ 
erland, Hungary, Holland, Austria and Germany, and' 
returned to the United States in the spring of 1939. 
While traveling in Europe, she continued to use her 
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New Orleans address for mailing purposes, keeping in 
constant touch with her aunt. All of her personal effects 
and her living quarters remained intact at 1514 Nash¬ 
ville Avenue, while she was away. In fact, this same 
aunt visited Jane while she was studying on the con¬ 
tinent, staying with her for many months. 

4. When she returned to the United States, she in¬ 
tended to resume her residence in New Orleans. In 
fact, her aunt came up to the New York pier to. welcome 
her and escort her home. While preparing for her trip 
home, her mother and step-father arrived in New York 
on an urgent mission to visit an aged mother of Ernest 
von Buelow, who was seriously ill in Berlin. Jane’s 
plans to return to New Orleans were altered by her 
parents and she reluctantly departed in June, 1939, for 
this hurried trip, with a scheduled return trip for Sep¬ 
tember. Jane employed the same U. S. Passport No. 
6359, marked for a “pleasure trip”. Passage for the 
scheduled return trip was booked on the S. S. Hamburg 
to depart for the United States on September 9,1939— 
thus, reducing the planned trip to less than three 
months. During this entire period, Jane was at all 
times solely dependent, financially, upon her parents, 
and even while domiciled in New Orleans, she received 
a monthly allowance from her mother. When Jane ar¬ 
rived in Berlin with her parents, they found that the 
mother of Mr. von Buelow was hopelessly ill. On Sep¬ 
tember 1, 1939, without any prior notice thereof, the 
Polish invasion occurred, causing an indefinite cancel¬ 
lation of the scheduled departure of the S. S. Hamburg 
on September 9, 1939. In the meantime, either due 
to the failure of this vessel to depart, as scheduled, from 
this war country or a previous condition of poor health, 
Jane’s mother, too, became seriously ill with multiple 
pathological complications. Due to these develop¬ 
ments, Jane was further delayed in her desired return 
to her home, particularly, because of the duty to be in 
attendance of her mother. While so in attendance, she 
met one Dieter Zander, a subject of Germany, who was 



at the time employed as a civilian with, a large insurance 
firm in Berlin. Jane and Dieter Zander met at Wann- 
see Golf Club in Berlin, an establishment frequented 
principally by foreign diplomats and anti-Nazi parsons. 
Shortly thereafter, they fell in love and, in the latter 
part of 1939, formulated definite plans looking towards 
a matrimonial union. These plans were made on condi¬ 
tion that any marital union so established would be on 
the basis that the matrimonial domicile be established ' 
permanently in New Orleans, Louisiana, and provided; 
further, that the marriage would in no way affect the 
status of Jane as an American citizen. By reason of 
her mother’s continued disability, as well as the pending 
plans of marriage, together with the difficulties attend¬ 
ing border crossings and the lack of safety in shipping 
travel, particularly during the pendency of open sub¬ 
marine warfare, Jane, with continued assurances from 
the American Consulate in Berlin, remained until Sep¬ 
tember 5, 1940, when, having completed her plans for 
marriage to Dieter Zander, she announced her engage¬ 
ment. Shortly after the announcement, Dieter Zander 
was arrested by the Gestapo, physically abused, forced 
into military service, and assigned to duty in Paris, 
France, as a translator, due, possibly, to the fact that 
he had not undergone previous military training. On 
military leave from Paris for a few days, Dieter Zander 
and Jane were married in Berlin on November 8, 1940. 
Thereafter, Jane Zander established herself at No. 4 
Niersteiner Street, Grunewald, Berlin, to await the re¬ 
turn of her husband. In January, 1941, Dieter Zander 
was released from the army and returned to his employ¬ 
ment with the insurance company, co-habiting there¬ 
after with his wife at No. 4 Niersteiner Street. In 
March, 1941, Dieter Zander was re-drafted into, the 
army and, after completing his first exposure to military' 
training, was ordered to the Russian front. In 1943, 
Dieter Zander was transferred to Africa where he was 
shortly thereafter taken prisoner by the British, turned 
over to the United States Army, and shipped to the 
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United States as a prisoner of war, arriving here on 
August 10,1943. 

5. From the time of her arrival in Berlin with her 
parents in June, 1939, until her marriage on November 
8, 1940, Jane Zander lived in hotels, motels and board¬ 
ing houses in order to remain in close attendance of her 
mother. After her marriage, she was able to furnish, 
with the aid of several pieces of furniture which her 
husband brought in from Hamburg, a meager apart¬ 
ment. From the time of her arrival in June of 1939 
until the date when Jane Zander was furnished succor 
by the American Army, she did not purchase any Ger¬ 
man war bonds or other securities, vote in any elections, 
or engage in any social or economic activities of the gov¬ 
ernment, or in any way engage in any efforts in aid or 
assistance to the German war effort, refusing to volun¬ 
teer for Red Cross work for fear of endangering the al¬ 
legiance she bore to her native country. 

6. In anticipation of a marital union with a citizen 
of a foreign nation, Jane Zander sought the advice of 
the American consul in Berlin, namely, Robert Chalker, 
as to the effect, if any, that such a union could have upon 
her status as an American citizen. She was advised as 
to the protective measures of the Cable Act and the man¬ 
ner or means whereby her allegiance might be adversely 
affected thereunder. Moreover, she inquired of Mr. 
Chalker the status of children bom of the contemplated 
union and as a result of advice contrary to her wishes, 
she decided, then and there, to delay all gestatory phases 
of any marital relationship. Thereupon, Dieter Zander 
and Jane, prior to their marriage, decided and confirmed, 
each with the other, that # * we wouldn’t have 
any children until we could have them in the United 
States.” Shortly after her marriage and pursuant to 
instructions received from U. S. Consul Chalker, Jane 
Zander called at the American Embassy and amended 
her U. S. Passport to read in her married name and, ac¬ 
cordingly, was furnished by Mr. Chalker the notation 
(U. S. Passport No. 1087) as follows: “Married to a 
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German citizen * * On March 25, 1941, 
rather than continue further endorsements of the well- 
worn Passport No. 1087, Jane received a new. Passport 
No. 363, issued in her married name and authorizing 
a continuance of her “temporary residence” in Ger¬ 
many until September 25, 1941. This latter passport 
was thereafter extended, according to the records of 
the State Department, to continue in effect for tem¬ 
porary residence until March 25,1942. The official rec¬ 
ords of the State Department contain the following 
minute entry: 

“* * * On May 23, 1941, she expressed the in¬ 
tention to return to the United States and reside in the 
United States permanently as soon as hostilities per¬ 
mitted. * * *” 

7. After the outbreak of war between the United 
States and Germany, which came as a complete sur¬ 
prise to her, Jane Zander visited the American Embassy 
and registered for repatriation to the United States. Re¬ 
gardless of the several registrations at the Consulate, 
Jane was never notified of any means whereby she could 
leave the country, either by the American representa-' 
tives or the Swiss. With her husband at the Russian 
front, and no means to get back to her native land, Jane 
Zander was left, involuntarily, in Berlin to make her 
own way with little or no funds for her subsistence. 
When her husband left for Africa, they agreed that the 
address of Jane’s home in New Orleans would be the 
place where they would meet, if they were ever to meet 
again. While in Berlin, after the commencement of 
American-German hostilities, Jane Zander was required 
to register as an alien, and to report in compliance with 
regular notices from the police in the precinct. Insofar 
as the officials in Berlin were concerned, she was at all 
times considered as an alien, regardless of her marriage 
to a subject of Germany. She received no advantages as 
a result of her marriage to Dieter Zander, nor any sanc¬ 
tions under the German law respecting any possible 
citizenship forced upon her by operation of German law. 
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She rejected all theories of German or dual citizenship. 
It is stipulated that the following laws of Germany 
were in force and effect during the operative periods 
relevant to these proceedings: 

Law of Nationality of July 22, 1913, Part I, General 
Provisions— 

Section 6. Marriage with a German bestows the 
citizenship of the husband on the wife * * # . 

Section 18. The expatriation of a married woman may 
be applied for only by the husband and when he is Ger¬ 
man only simultaneously with an application for his 
own expatriation. The application requires wife’s 
consent * # *. 

Section 25. A German who has neither his residence 
nor permanent abode in Germany loses his citizenship 
on acquiring foreign citizenship, provided the foreign 
citizenship is acquired as a result of his own application 
therefor or the application of the husband or legal repre¬ 
sentative, but in the case of a wife or one having a legal 
representative only when the circumstances exist under 
which expatriation may be applied for according to Sec¬ 
tions 18 and 19. 

8. Contrary to any advantages under the above laws 
and regulations, Jane Zander was under continual sur¬ 
veillance by the police and their agents. She was ridi¬ 
culed and verbally abused by persons in the neighbor¬ 
hood, watched by block supervisors, searched and 
arrested by the Gestapo. On one occasion, she was ar¬ 
rested and detained by the Gestapo for 17 hours, at 
which time her living quarters were ransacked and torn 
apart. To escape forced labor, she, for a timfe, obtained 
employment as a proof-reader in a private publishing 
house, rejecting all offers to perform propaganda duties. 
To facilitate the avoidance of any work in the war effort, 
Jane Zander was able to obtain the assistance of friendly 
physicians who advised her of means whereby she could 
falsify a prior automobile accident in California to as¬ 
similate symptoms of illnesses. With these assumed 
symptoms, she was examined by physicians in the labor 
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offices and diagnosed unfit for labor assignments. There¬ 
after, she carried with her at all times the medical cer¬ 
tificates furnished to her by these friendly physicians, 
even to the extent of bringing them back to the United 
States, copies of which are filed herein. 

9. In the spring of 1945, Jane Zander received infor¬ 
mation that the American Army was approaching Ber¬ 
lin, and disguising herself as a refugee, Was able to leave 
Berlin. She headed southwest and, after traveling by 
various means, was able to make contact with the U. S. 
Army some 200 miles southwest of Berlin. After a full 
and complete screening by the Intelligence Section, U. S. 
Army, she was definitely established a loyal citizen of 
the United States. Prom July 30,1945, to May 1,1946, 
she aided, assisted, and worked in behalf of the War 
Crimes Branch of the U. S. Army. On April 20, 1946, 
she was issued a new passport (No. 127) in the place 
and stead of No. 363 (which she had kept on her person 
at all times theretofore) to permit her return to the 
United States. The State Department of the United 
States loaned her the sum of $150.00 to defray the cost 
of her trip home aboard the S. S. Uruguay which arrived 
in New York on May 8, 1946. Jane Zander’s citizen¬ 
ship was never held invalid, nor finally doubted, by 
either the State Department or the Bureau of Immi¬ 
gration and Naturalization. Upon her arrival in New 
York, Jane Zander went to the home of the daughter of 
her aunt, Mrs. Donald Smith, No. 50 Fells Road, Essex 
Fells, New Jersey, where she lived until the arrival of 
her husband, Dieter Zander. When Jane Zander ar¬ 
rived in New York on May 8,1946, she intended to pro¬ 
ceed to her home in New Orleans but, upon receiving 
news of her aunt’s death which had occurred two weeks 
prior to her arrival, instead, she went to the daughter’s 
home in New Jersey. Shortly thereafter, all of her be¬ 
longings originally left at 1514 Nashville Avenue, New 
Orleans, Louisiana, were shipped to her cousin’s home 
in Essex Fells, New Jersey, which belongings constitute 
all her worldly possessions. 
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10. Dieter Zander, after his capture in Africa as a 
prisoner of war, was brought to the United States on 
August 10, 1943. Upon his arrival at Concordia, Kan¬ 
sas, Dieter Zander, on his own initiative and without 
any suggestions from official sources, proceeded to ini¬ 
tiate a plan of re-education, along democratic lines, of 
his fellow prisoners. As a result of these efforts, Dieter 
Zander petitioned the Provost Marshall’s Office, War 
Department, for official guidance in this contemplated 
project. For a period of two and three-quarters years, 
Dieter Zander worked on this special project, acting as 
a faculty assistant to the leading educators of the United 
States, including Professor Howard M. Jones, Dean, 
Harvard University, all at great personal or bodily risk 
among other prisoners of war. In confirmation of these 
efforts, Dieter Zander was commended on many occa¬ 
sions by officials of the Army, including the aforesaid 
Dean Jones. On Dieter Zander’s return to Europe in 
the prisoner of war exchange, he applied to the United 
States Consulate for an immigration visa, to return to 
the United States. Being granted an immigration visa, 
Dieter Zander departed for the United States on Sep¬ 
tember 10, 1947, arriving September 26, 1947. Dieter 
and Jane Zander now reside at 130 East 40th Street, 
New York, New York, as American citizens, where they 
are modestly employed at the present time. 

11. That, after the issuance of Vesting Order No. 
4908 on May 12,1945, Jane (Henley) Zander filed with 
the Alien Property Custodian on September 10, 1946, 
a claim under oath, agreeable to the laws and regulations 
thereunder, said claim bearing number APC 5627, de¬ 
manding a return of the said property covered by Vest¬ 
ing Order No. 4908, but no application was, nor has 
been made to the President of the United States, yet, 
neither property nor estate has been returned. It is 
conceded by the Office of Alien Property that Jane Zan¬ 
der did everything within her control to preserve her 
status as an American citizen. 
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CONCLUSIONS OF LAW 

Upon the foregoing findings of fact, the Court hereby makes 
the following conclusions of law: 

I. The Administrative Procedure Act of June 11, 1946 
(5 U. S. C., Sections 1001-1011), gives the Court jurisdiction of 
this cause, and of the parties hereto, to review a determination 
made by the Alien Property Custodian which adversely affects 
the plaintiff and impugns upon her legal rights as an individ¬ 
ual ; said ruling having determined that the plaintiff is a citizen 
or subject of Germany within the meaning of Title 50, War 
App., U. S. C., Section 32 (a) (1) (D) and, therefore, ineligible 
to participate in the benefits of Section 32 of the Act of Con¬ 
gress, approved March 8, 1946, as amended (Title 50, War 
App., U. S. C., Section 32). Insofar as the applicability of 
Section 9 (a) of the Trading With the Enemy Act (Title 50; 
War App., U. S. C., Section 9 (a)), to the facts stipulated by 
the parties, no opinion is expressed for the reason that it is un¬ 
necessary to do so because of the conclusions herein readied 
with reference to Section 32 (a). 

II. Section 32 (a) of the Act of Congress approved March 
8, 1946, as amended, authorizes the return of property vested, 
subsequent to December 18, 1941, by the Alien Property Cus¬ 
todian, whenever it shall be determined by the Alien Property 
Custodian that a proper and timely notice of claim has been 
duly filed by Hie person who was the owner thereof immediately 
prior to its vesting, and that said owner is not (A) the govern¬ 
ment of Germany; (B) a corporation or association organized 
under the laws of Germany; (C) an individual voluntarily 
resident in Germany subsequent to December 7, 1941, other 
than a citizen of the United States; (D) a citizen or subject 
of Germany who was present or engaged in any business in the 
territory of said nation, or in any territory occupied by the 
armed forces, thereof; and (E) a foreign corporation or asso¬ 
ciation controlled by persons ineligible, as aforesaid. Section 
32 (a) (3) and (4) contains several additional safeguards to 
be observed but, by reason of the manner in which this matter 
has been submitted for decision, these provisions are obviously 
inapplicable to the plaintiff. 
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III. The plaintiff is an individual, a native bom citizen of 
the United States and, as such, has performed each and every 
act consistent with the preservation of said citizenship pre¬ 
scribed by the terms of the Nationality Act of 1940 (54 Stat. 
1137,8 U. S. C. 501, et seq.). That, by reason of the plaintiff's 
marriage to a citizen of Germany, she did not, in view of the 
Cable Act (Public Law No. 346, approved September 22,1922, 
67th Congress, 2nd Session, 42 Stat. 1022), thereby alter her 
status as a citizen of the United States. The intent, meaning 
and spirit of the Cable Act has been transferred to and included 
in the Nationality Code, approved October 14, 1940 (54 Stat. 
1174), Section 317 (Title 8, U. S. C., Section 717). 

IV. The Court finds that the plaintiff is not within the ex¬ 
cluded classes mentioned in Section 32 (a), and is entitled to 
the return of property thereunder. The Court, also, finds that 
these same principles of law are equally applicable to the 
amendment to the “Trading With The Enemy Act” (adding 
Section 39) contained in Section 12 of the Act of Congress, ap¬ 
proved July 3, 1948, Public Law No. 896, 80th Congress, 2nd 
Session. 

V. The plaintiff is entitled to a mandatory injunction direct¬ 
ing the necessary return of the within funds, subject, however, 
to the provisions of Title 50, War App., U. S. C., Section 32 (g), 
relative to expenditures made thereunder, if any; and Title 50, 
War App., U. S. C., Section 20, relating to attorney fees to be 
ascertained by the Alien Property Custodian. 

(S) Alexander Holtzoff, 

Judge . 

November 30,1948. 

JUDGMENT 

[Same title.] 

The Court having made findings of fact and conclusions of 
law in favor of the plaintiff, Jane Muriel Henley Zander, and 
against Tom C. Clark, Attorney General of the United States, 
as successor to the Alien Property Custodian, and William Al¬ 
exander Julian, as Treasurer of the United States, defendants 
herein, it is this 29th day of November, 1948; 

ADJUDGED, ORDERED and DECREED, as follows: 


NOTICE OF APPEAL 31 

1. That the plaiptiff, by virtue of the provisions of Title 50, 
War App. U. S. C. Section 32 (a), is entitled to the return of 
the property seized by the Alien Property Custodian under 
authority of Vesting Order No. 4908 issued under date of May 
9,1945, and the defendants are hereby enjoined and restrained 
from persisting in the refusal to pay the plaintiff the sum of 
One Hundred Twelve Thousand, Three Hundred Ninety-One 
Dollars and 40 cents ($112,391.40) delivered to them under 
date of February 25, 1948, by the Lawrence National Bank, 
Lawrence, Kansas, to which monies the plaintiff is entitled, less 
any sums expended pursuant to Title 50, War App., U. S. C., 
Section 32 (g), provided, however, that nothing herein shall 
be deemed to restrict the authority of the Alien Property Cus¬ 
todian to determine the amount of fees payable pursuant to 
the provisions of Title 50, War App., U. S. C., Section 20. 

(S) Alexander Holtzoff, 

Judge. ■ 

Approved as to form: 

(S) James H. Falloon 

Counsel , Office of Alien Property, 

Department of Justice , Washington 25 , D. jC. 

NOTICE OF APPEAL 

[Same title.] 

Sms: Notice is hereby given that the defendants Tom C. 
Clark, as successor to the Alien Property Custodian, and Wil¬ 
liam Alexander Julian, as Treasurer of the United States, 
hereby appeal to the United States Court of Appeals for the 
District of Columbia from the final judgment entered in this 
action on the first day of December 1948. 

Dated Washington, D. C., December 10,1948. 

(S) James H. Falloon 
Attorney for Defendants. 

• To: M. J. Keane, Jr., 

910 17th Street NW., Washington 6, D. C., 

Attorney for plaintiff. 
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JUDGMENT STAY—RECORD DESIGNATION 

ORDER SUSPENDING JUDGMENT PENDING APPEAL 

ISame title.] 

The defendant having filed notice of appeal to the United 
States Court of Appeals for the District of Columbia from the 
final judgment of this Court entered herein on December 1, 
1948: 

Now, therefore, pursuant to Rule 62 of Federal Rules of 
Civil Procedure Act, it is: 

Ordered, adjudged, and decreed that the judgment which 
was entered on December 1, 1948, shall be, and it is hereby 
stayed during the pendency of said appeal. 

Dated Washington, D. C., December 1,1948. 

(S) Alexander Holtzoff, 

United States District Judge. 

STIPULATION DESIGNATING RECORD ON APPEAL 

[Same title.] 

It is hereby stipulated and agreed between the parties to 
the above entitled cause that the record on appeal shall in¬ 
clude the following papers only: 

1. Docket entries. 

2. Complaint and exhibits thereto. 

3. Answer. 

4. Transcript of proceedings on October 29,1948. 

5. Opinion. 

6. Findings of fact and conclusions of law. 

7. Judgment. 

8. Notice of Appeal. 

9. Order suspending judgment pending appeal 

10. Stipulation designating record on appeal. 

(S) Michael J. Keane, Jr. 

Attorney for Plaintiff. 

(S) David L. Bazelon 

Attorney for Defendants. 
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fHrnteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10107 

Tom C. Clark, Attorney General of the United States, as 
Successor to the Alien Property Custodian, and Wil¬ 
liam Alexander Julian, as Treasurer of the United 
States, appellants 

v. 

Jane Muriel (Henley) Zander, appellee 


APPEAL PROM JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR TEE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 
JURISDICTIONAL statement 

The jurisdiction of the District Court was invoked under 
Section 9 (a) et seq. of the Trading With the Enemy Act, as 
amended, 40 Stat. 411, 50 U. S. C. § 9 (a) et seq. (Joint App. 
2). The court below, however, rested jurisdiction upon the 
Administrative Procedure Act, 60 Stat. 237, 5 U. S. C. §§ 1001- 
1011 (Joint App. 29). Judgment of the District Court was 
entered on December 1, 1948; notice of appeal was filed on 
December 10, 1948, and the record docketed in this Court on 
January 19, 1949. Jurisdiction of this Court is founded upon 
Section 1291 of Title 28 of the United States Code. The 
opinion of the District Court is reported at 80 F. Supp. 453 
and is set forth in the Joint Appendix to the Briefs, page 16. 

STATEMENT OF THE CASE 
Nature of the action 

This is an action by appellee for return of $112,391.40 vested 
by the Alien Property Custodian as property of a national of 

(l) 
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Germany pursuant to Sections 5 (b) and 7 (c) of the Trading 
With the Enemy Act, 40 Stat. 411, as amended, 50 TJ. S. C. 
App. §§ 5 (b), 7 (c). The complaint (Joint App. 2) was 
framed on the theory that appellee was entitled to a return 
under Section 9 (a) of the Act (set forth infra, p. 4) which 
permits a suit for return by a person who is not an “enemy or 
ally of enemy” within the meaning of the Act. The court be¬ 
low expressly refrained from passing upon this contention 
(Joint App. 29); it concluded, however, (Joint App. 16, 29) 
that appellee was entitled to a return under Section 32 of the 
Act (set forth infra, p. 6) which permits returns to enemies 
under certain conditions. And the court held that the Ad¬ 
ministrative Procedure Act, 60 Stat. 237, 5 TJ. S. C. § 1001 
et seq., invested it with jurisdiction to compel appellants to 
make such a return (Joint App. 29). 

The judgment of the District Court enjoins appellants “from 
persisting in the refusal to pay” $112,391.40 (less administra- 
tive expenses) to appellee (Joint App. 31). It has been stayed 
pending this appeal (Joint App. 32). 

The facts 

The background of this case is set forth in considerable de¬ 
tail in the Findings of Fact made by the Court below (Joint 
App. 18-28). The facts relevant to the legal issues presented 
by this appeal may be very briefly stated. 

Appellee was bom an American citizen (Joint App. 18). 
From 1939 until 1946 she resided in Germany and during this 
period met and married a national of that country (Joint App. 
23,27). By that act she became a German citizen (Joint App. 
26) without, however, losing her American citizenship (Joint 
App. 30). As a consequence she has a dual status as a citizen 
of both countries. 

On May 9, 1945, the Alien Property Custodian vested the 
property in question on findings that appellee was a national 
and resident of Germany (Vesting Order No. 4908, Joint App. 
9; Joint App. 20). Upon her return to the United States in 
1946 (Joint App. 27), appellee filed an administrative claim 
seeking a return from the Alien Property Custodian (Joint 
App. 28). While that claim was pending, she commenced the 
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present action on March 24,1948 (Joint App. I). 1 A trial was 
had before Judge Holtzoff who determined that appellee was 
entitled to a return under Section 32 of the Act (Joint App. 
29) and ordered appellants to cease refusing to make the return 
(Joint App. 30). 

Although the court was apparently under the impression 
that it was reviewing a determination of the Alien Property 
Custodian that appellee is a citizen or subject of Germany 
(Joint App. 29), the record does not support such a conclu¬ 
sion. The Custodian has never made a determination to that 
effect, nor has he made any other determination in respect of 
appellee’s claim under Section 32. Accordingly, the court be¬ 
low has determined appellee’s claim as an original question 
without the benefit of a prior administrative determination. 2 

STATUTES INVOLVED 

Section 10 of the Administrative Procedure Act, 60 Stat. 237, 
343,5 U. S. C. § 1009, provides in part as follows: 

Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency 
discretion— 

(a) Right of Review. —Any person suffering legal 
wrong because of any agency action, or adversely af¬ 
fected or aggrieved by such action within the meaning 
of any relevant statute, shall be entitled to judicial 
review thereof. 


1 Appellant Tom C. Clark, Attorney General of the United States, succeeded 
to the powers and duties of the Alien Property Custodian on October 14, 
1946. Executive Order 9788, 11 Fed. Reg. 11981. The term “Custodian” 
will be used to refer to the Alien Property Custodian, or the Attorney Gen¬ 
eral as his successor, as the context may require. 

*The court may have been misled by the Custodian’s determination in 
the Vesting Order that appellee was a “national” of Germany. However 
the term “national” under the Act is not synonymous with “citizen or sub¬ 
ject” but is a wider term including “resident” as welL Executive Order 
8389, 6 F. R. 2897, Executive Order 9095, as amended, 7 F. R. 5205. The 
fact that a person is an “enemy national” within the meaning of the Act 
does not preclude a return under Section 32; in fact the vast majority of 
claimants under Section 32 are enemy nationals; A determination of “en¬ 
emy nationality” can scarcely be regarded as a determination of rights 
under that section. 
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(c) Review able Acts. —Every agency action made 
reviewable by statute and every final agency action for 
which there is no other adequate remedy in any court 
shall be subject to judicial review. Any preliminary, 
procedural, or intermediate agency action or ruling not 
directly reviewable shall be subject to review upon the 
review of the final agency action. Except as otherwise 
expressly required by statute, agency action otherwise 
final shall be final for the purposes of this subsection 
whether or not there has been presented or determined 
any application for a declaratory order, for any form 
of reconsideration, or (unless the agency otherwise re¬ 
quires by rule and provides that the action meanwhile 
shall be inoperative) for an appeal to superior agency 
authority. 

* # * # # 

Pertinent sections of the Trading With the Enemy Act, 
40 Stat. 411, as amended, 50 U. S. C. § 1 et seq. provide as 
follows: 

Section 7 (c): 

# * « * * 

The sole relief and remedy of any person having any 
claim to any money or other property heretofore or here¬ 
after conveyed, transferred, assigned, delivered, or paid 
over to the Alien Property Custodian, or required so 
to be, or seized by him shall be that provided by the 
terms of this Act, and in the event of sale or other dis¬ 
position of such property by the Alien Property Cus¬ 
todian, shall be limited to and enforced against the net 
proceeds received therefrom and held by the Alien Prop¬ 
erty Custodian or by the Treasurer of the United States. 

Section 9 (a): 

That any person not an enemy or ally of enemy 
claiming any interest, right, or title in any money or 
other property which may have been conveyed, trans¬ 
ferred, assigned, delivered, or paid to the Alien Property 
Custodian or seized by him hereunder and held by him 
or by the Treasurer of the United States, or to whom 
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any debt may be owing from an enemy or ally of enemy 
whose property or any part thereof shall have been con¬ 
veyed, transferred, assigned, delivered, or paid to the 
Alien Property Custodian or seized by him hereunder 
and held by him or by the Treasurer of the United States 
may file with the said custodian a notice of his claim 
under oath and in such form and containing such par¬ 
ticulars as the said custodian shall require; and the 
President, if application is made therefor by the claim¬ 
ant, may order the payment, conveyance, transfer, as¬ 
signment, or delivery to said claimant of the money or 
other property so held by the Alien Property Custodian 
or by the Treasurer of the United States, or of the inter¬ 
est therein to which the President shall determine said 
claimant is entitled: Provided, That no such order by 
the President shall bar any person from the prosecu¬ 
tion of any suit at law or in equity against the claimant 
to establish any right, title, or interest which he may 
have in such money or other property. If the Presi¬ 
dent shall not so order within sixty days after the filing 
of such application or if the claimant shall have filed 
the notice as above required and shall have made no 
application to the President, said claimant may institute 
a suit in equity in the Supreme Court of the District of 
Columbia or in the district court of the United States 
for the district in which such claimant resides, or, if 
a corporation, where it has its principal place of business 
(to which suit the Alien Property Custodian or the 
Treasurer of the United States, as the case may be, shall 
be made a party defendant), to establish the interest, 
right, title, or debt so claimed, and if so established the 
court shall order the payment, conveyance, transfer, 
assignment, or delivery to said claimant of the money 
or other property so held by the Alien Property Cus¬ 
todian or by the Treasurer of the United States or the 
interest therein to which the court shall determine said 
claimant is entitled. If suit shall be so instituted, then 
such money or property shall be retained in the custody 
of the Alien Property Custodian, or in the Treasury of 
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the United States, as provided in this Act, and until 
any final judgment or decree which shall be entered in 
favor of the claimant shall be fully satisfied by payment 
or conveyance, transfer, assignment, or delivery by the 
defendant, or by the Alien Property Custodian, or 
Treasurer of the United States on order of the court, or 
until final judgment or decree shall be entered against 
the claimant or suit otherwise terminated. 

Section 32 (a): 

The President, or such officer or agency as he may 
designate, may return any property or interest vested 
in or transferred to the Alien Property Custodian (other 
than any property or interest acquired by the United 
States prior to December 18, 1941), or the net proceeds 
thereof, whenever the President or such officer or agency 
shall determine— 

(1) that the person who has filed a notice of claim for 
return, in such form as the President or such officer or 
agency may prescribe, was the owner of such property or 
interest immediately prior to its vesting in or transfer to 
the Alien Property Custodian, or is the legal representa¬ 
tive (whether or not appointed by a court in the United 
States), or successor in interest by inheritance, devise, 
bequest, or operation of law, of such owner; and 

(2) that such owner, and legal representative or suc¬ 
cessor in interest, if any, are not— 

(A) the Government of Germany, Japan, Bulgaria, 
or Rumania; or 

(B) a corporation or association organized under the 
laws of such nation: Provided , That any property or in¬ 
terest or proceeds which, but for the provisions of this 
subdivision (B), might be returned under this section 
to any such corporation or association, may be returned 
to the owner or owners of all the stock of such corpora¬ 
tion or of all the proprietary and beneficial interest in 
such association, if their ownership of such stock or 
proprietary and beneficial interest existed immediately 
prior to vesting in or transfer to the Alien Property 
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Custodian and continuously thereafter to the date of 
such return (without regard to purported divestments or 
limitations of such ownership by any government re¬ 
ferred to in subdivision (A) hereof and if such owner¬ 
ship was by one or more citizens of the United States or 
by one or more corporations organized under the laws of 
the United States or any State, Territory, or possession 
thereof, or the District of Columbia: Provided further, 
That such owner or owners shall succeed to those obli¬ 
gations limited in aggregate amount to the value of 
such property or interest or proceeds, which are lawfully 
assertible against the corporation or association by per¬ 
sons not ineligible to receive a return under this section; 
or 

(C) an individual voluntarily resident at any time 
since December 7,1941, within the territory of such na¬ 
tion, other than a citizen of the United States or a diplo¬ 
matic or consular officer of Italy or of any nation with 
which the United States has not at any time since De¬ 
cember 7, 1941, been at war: Provided, That an indi¬ 
vidual who, while in the territory of a nation with which 
the United States has at any time since December 7, 
1941, been at war, was deprived of life or substantially 
deprived of liberty pursuant to any law, decree, or regu¬ 
lation of such nation discriminating against political, 
racial, or religious groups, shall not be deemed to have 
voluntarily resided in such territory; or 

(D) an individual who was at any time after Decem¬ 
ber 7,1941, a citizen or subject of Germany, Japan, Bul¬ 
garia, Hungary, or Rumania, and who on or after De¬ 
cember 7, 1941, and prior to the date of the enactment 
of this section, was present (other than in the service of 
the United States) in the territory of such nation or in 
any territory occupied by the military or naval forces 
thereof or engaged in any business in any such territory: 
Provided, That notwithstanding the provisions of this 
subdivision (D) return may be made to an individual 
who, as a consequence of any law, decree, or regulation 

824691—49-2 
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of the nation of which he was then a citizen or subject, 
discriminating against political, racial, or religious 
groups, has at no time between December 7, 1941, and 
the time when such law, decree, or regulation was abro¬ 
gated, enjoyed full rights of citizenship under the law 
of such nation; or 

(E) a foreign corporation or association which at any 
time after December 7, 1941, was controlled or 50 per 
centum or more of the stock of which was owned by any 
person or persons ineligible to receive a return under 
subdivisions (A), (B), (C), or (D) hereof: Provided, 
That notwithstanding the provisions of this subdivision 
(E), return may be made to a corporation or association 
so controlled or owned, if such corporation or association 
was organized under the laws of a nation any of whose 
territory was occupied by the military or naval forces of 
any nation with which the United States has at any time 
since December 7,1941, been at war, and if such control 
or ownership arose after March 1, 1938, as an incident 
to such occupation and was terminated prior to the 
enactment of this section; and 

(3) that the property or interest claimed, or the net 
proceeds of which are claimed, was not at any time after 
September 1, 1939, held or used, by or with the assent 
of the person who was the owner thereof immediately 
prior to vesting in or transfer to the Alien Property 
Custodian, pursuant to any arrangement to conceal any 
property or interest within the United States of any 
person ineligible to receive a return under subsection 
(a) (2) hereof; 

(4) that the Alien Property Custodian has no actual 
or potential liability under the Renegotiation Act or the 
Act of October 31, 1942 (56 Stat. 1013; 35 U. S. C. 89- 
96), in respect of the property or interest or proceeds 
to be returned and that the claimant and his predecessor 
in interest, if any, have no actual or potential liability 
of any kind under the Renegotiation Act or the said Act 
of October 31,1942; or in the alternative that the claim¬ 
ant has provided security or undertakings adequate to 
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assure satisfaction of all such liabilities or that property 
or interest or proceeds to be retained by the Alien Prop¬ 
erty Custodian are adequate therefor; and 

(5) that such return is in the interest of the United 
States. 

STATEMENT OF POINTS 


1. The court below erred in holding that it had jurisdiction 
under the Administrative Procedure Act to review a determina¬ 
tion of the Alien Property Custodian. 

2. The court below erred in holding that the Alien Property 
Custodian had determined appellee to be a citizen or subject 
of Germany within the meaning of Section 32 of the Trading 
With the Enemy Act. 

3. The court below erred in making findings under Section 
32 of the Trading With the Enemy Act which were committed 
to the discretion of executive officers of the United States. 

4. The court below erred in concluding that appellee was 
entitled to a return of property under Section 32 of the Trading 
With the Enemy Act when findings explicitly prerequisite to 
such a return had not been made. 

5. The court below erred in directing appellant to pay 
$112,391.40 (less administrative expenses) to appellee. 



SUMMARY OF ARGUMENT 

The District Court lacked jurisdiction to direc£ /5fcp 6 ffeeg to 
make a return under Section 32 of the Trading With the Enemy 
Act of property vested by the Alien Property Custodian. That 
Act limits judicial remedies against the Custodian to those 
expressly there provided and no review of Section 32 proceed¬ 
ings is established. 

The court below rested jurisdiction on Section 10 of the 
Administrative Procedure Act of 1946, but that Act is not ap¬ 
plicable here. It permits judicial review of an administrative 
action provided (1) it is final; (2) no statute precludes such 
review and (3) the action is not one committed by Congress to 
the discretion of the administrative agency. The administra¬ 
tive action here meets none of these requirements. (1) There 
has been no determination whatsoever of appellee’s claim under 
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Section 32, and, a fortiori, no final determination. The de¬ 
termination of enemy status made in the Vesting Order was 
not an adjudication of right under Section 32. If it were, it 
would not be final since it would still be subject to administra¬ 
tive reconsideration in return proceedings. Indeed such pro¬ 
ceedings are now pending. (2) Section 7 (c) of the Trading 
With the Enemy Act explicitly provides that the “sole relief 
and remedy” for persons claiming property vested by the Cus¬ 
todian shall be that provided by the Act. It is plainly a statu¬ 
tory preclusion of judicial review outside of the terms of that 
Act. (3) A return under Section 32 is unmistakably a matter 
of grace, not of right, which has been committed to the dis¬ 
cretion of the Custodian. The permissive “may” rather than 
the mandatory “shall” is used in Section 32, and returns are not 
to be made unless found by the President (or his representa¬ 
tive) to be “in the interest of the United States.” Even if the 
statutory language were less plain, the legislative history in- 
controvertibly shows that the intent of Congress, when it en¬ 
acted Section 32, was to provide a discretionary administrative 
remedy from the denial of which no recourse to the courts 
would be available. 

If it be assumed, arguendo, that the court did not err in 
assuming the authority to adjudicate appellee's claim to a 
return under Section 32, a finding prerequisite to a return 
under that section has not been made. 

Since the judgment requiring a return under Section 32 is 
erroneous, it should be reversed with a direction that a deter¬ 
mination be made as to appellee’s rights, if any, under Section 
9 of the Trading With the Enemy Act. 

ABOUXENT 

I 

The Trading With the Enemy Act, does not authorize a suit 
to compel a return under Section 32 

It is settled that a suit against the Alien Property Custodian 
for recovery of vested property is a suit against the United 
States. Cummings v. Deutsche Bank , 300 U. S. 115; Pflueger 
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v. United States, 73 App. D. C. 364, 121 F. 2d 732, cert. den. 
314 U. S. 617; Cummings v. Hardee, 70 App. D. C. 18, 102 F. 
2d 620, cert. den. 307 U. S. 637. It is likewise settled that the 
remedies against the Custodian provided by the Trading With 
the Enemy Act are exclusive. Section 7 (c) of that Act pro¬ 
vides this so plainly as to leave no room for misunderstanding. 8 
And this Court has repeatedly so held. Pflueger v. United 
States, supra; Cummings v. Hardee, supra; Sigg Fehr v. White , 
52 App. D. C. 215,285 F. 949. In the case of claims for returns 
of vested property the exclusive judicial remedy is that af¬ 
forded by Section 9 (a) of the Act, which authorizes a suit by 
any person “not an enemy or ally of enemy” under the Act. 4 
Prior to the enactment of Section 32 of the Act, this was con¬ 
clusively settled. Banco Mexicano v. Deutsche Bank, 263 
U. S. 591. 5 As this Court stated in Cummings v. Hardee, supra, 
“Section 9 (a) * * * gave to a nonenemy owner of prop¬ 
erty seized the right to recover it by a suit in a federal court, and 
Section 7 (c) denied all other remedy.” 8 102 F. 2d at 627. Al¬ 
though the trial court referred to Section 9 (a) at one point 
in its opinion (Joint App. 16), it made no attempt to rest juris¬ 
diction on that section nor did it make any determination of 
the appellee’s rights under it. 7 Its decision was rested solely 

' “The sole relief and remedy of any person having any claim to any money 
or any property heretofore or hereafter conveyed, transferred, assigned, 
delivered, or paid over to the Alien Property Custodian, or required so to be, 
or seized by him shall be that provided by the terms of this Act * * 

4 The exclusive remedy for one who does not claim an interest in property 
but asserts that a debt was owing to him by the enemy is that afforded by 
Section 34, 60 Stat 945, 50 U. S. C. App. § 34. Cabell v. Clark, 162 F. 2d 153 
(C. C. A. 2); Alley v. Clark, 71F. Supp. 521 (D. C. N. Y.). 

* Accord: Uebersee Finans Kory. v. Clark, 81 App. D. C. 284,158 F. 2d 313, 
alTd 332 U. S. 480; United States v. The Antoinetta, 153 F. 2d 138, 143 
(C. C. A. 3), cert. den. 328 U. S. 863 ; Josephberg v. Markham, 152 F. 2d 644, 
649 (C. C. A. 2); Crone v. Sutherland, 62 App. D. C. 16, 63 F. 2d 895; Sala~ 
mandra Ins. Co. v. New York Life Ins. <£ Trust Co., 254 F. 852 (S. D. N. Y.). 

4 The omitted portion of the quoted sentence refers to Section 30, which 
relates to attachment and garnishment and is not material here. 

T Residence in an enemy country creates an enemy status under Section 2 
of the Act even in the case of American citizens. United States v. Krepper, 
159 F. 2d 958 (C. C. A. 3), cert den. 330 U. S. 824; Faber v. United States, 
10 F. Supp. 602 (Court of Claims), cert den. 296 U. S. 596; Starchier v. 
Sutherland, 19 F. 2d 999 (E. D. N. Y.) rev’d on other grounds, 23 F. 2d 414 
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on the grounds that the appellee was eligible for return under 
Section 32, 60 Stat. 50, 50 U. S. C. App. § 32, and that the 
Administrative Procedure Act, 60 Stat. 237, 5 U. S. C. § 1001 
et seq., afforded her a judicial remedy. 

We think it clear that Section 32 of the Act did not add to the 
available judicial remedies. On the contrary, its text and legis¬ 
lative history demonstrate that it was intended to afford an 
administrative remedy to certain classes of persons who are 
enemies within the meaning of the Act and hence not entitled 
to return under Section 9 (a), but to whom return may never¬ 
theless be found by the Executive to be in the national 
interest. 

The section provides that the President or his representative 
“may” return property upon determinations, inter alia , that 
the claimant does not fall within certain specifically proscribed 
classes (§32 (a), set forth supra, p. 6) and that “such return 
is in the interest of the United States” (§32 (a) (5)). If 
the requisite determinations have been made, a notice of in¬ 
tention to return is to be published in the Federal Register at 
least 30 days prior to the return. Publication of such a notice 
“shall confer no right of action upon any person to compel 
the return” (§32 (f)). 

Neither in Section 32 nor elsewhere in the Act is there any 
provision authorizing suit to compel a return to a person within 
the classes made eligible by Section 32. On the contrary, such 
a suit is plainly precluded by the discretionary language of 
the section, the provision that return must be found by the 
Executive to be in the national interest, and the explicit pro¬ 
vision of Section 32 (f) quoted above. If further support 
were needed, the legislative history of the section makes it 
plain that this omission of any provision for judicial review 
was intentional. The question of the remedy of judicial review 

(C. C. A. 2); Gregg's Estate , 266 Pa. 189, 109 A. 777, cert den. 252 U. S. 
588; Noble v. Great American Ins. Co., 200 App. Div. 773, 194 N. Y. S- 60, 
aJTd 235 N. Y. 589,139 N. E. 746. Appellee contended that this rule applies 
only where residence in the enemy country is voluntary, and that her stay 
in Germany was involuntary after the outbreak of war. See Josephberg v. 
Markham, 152 F. 2d 644 (C. C. A. 2); Stadtmuller v. Miller, 11 F. 2d 732 
(C. C. A. 2); Voicinckcl v. First Fed. Trust Co., 10 F. 2d 19 (C. C. A. 9); 
Sarthou v. Clark, 78 F. Supp. 139 (S. D. Calif.). 
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was extensively discussed before the House Committee on the 
Judiciary. The Custodian repeatedly stated that no judicial 
action to compel returns was contemplated; repeated criti¬ 
cisms of the bill were made by private persons on the same 
premise. Hearings before House Committee on the Judiciary 
(Subcommittee 1) on H. R. 3750, 79th Cong., 1st Sess., pp. 11, 
14, 34,35, 38, 51, 52. Despite these criticisms the bill was not 
amended in this respect and the comprehensive committee re¬ 
ports contain no intimation that judicial review was envisaged 
(H. R. Rep. 1269, S. Rep. 920, 79th Cong., 1st Sess.). 8 On 
the other hand, when in the same bill Congress desired to 
create judicial review in another connection (attorney’s fees, 
Section 20), it did so explicitly and the committee reports were 
likewise explicit (H. R. Rep. p. 7, S. Rep. p. 7).’ 

It is thus clear that both the text and legislative history of 
Section 32 affirmatively disclose an intention to preclude any 
judicial remedy under that section. Even if they were merely 
silent on the point, however, any judicial remedy not expressly 
provided for in the Act is precluded by the plain language of 
Section 7 (c). Cummings v. Hardee, supra. 

II 

Jurisdiction is not conferred by the 
Administrative Procedure Act 

Despite the fact that the Trading With the Enemy Act ex¬ 
plicitly negates the availability of any judicial remedy other 
than that of Section 9 (a) of the Act, the District Court held 
that it had jurisdiction of this proceeding by virtue of Section 
10 of the Administrative Procedure Act, 60 Stat. 237, 243, 5 
U. S. C. § 1009 (Joint App. 16, 29). That section provides 
judicial review of “every final agency action for which there is 

* A previous version of the bill (H. R. 4840, 78th Cong., 2d Sess.) had con¬ 
tained a provision for judicial determination of nationality; this provi¬ 
sion was deleted from the bill as reintroduced at the 79th Congress and as 
enacted by that Congress. 

• SimUarly, the same Congress in creating a new remedy for debt claim¬ 
ants made explicit provision for Judicial review (Section 34 (e), (f), 60 
Stat 925,50 U. S. C. App. § 34 (e), (f)), and the availabiUty of such judicial 
review was expressly stated in the committee reports. H. R. Rep. No. 2398, 
79th Cong., 2d Sess. p. 13, S. Rep. No. 1839, 79th Cong., 2d Sess. pp. 7-8. 



14 


no other adequate remedy in any court” except so far as (1) 
"statutes preclude judicial review” or (2) “agency action is by 
law committed to agency discretion”. In our view none of 
the requirements of that section has been met. 

A. There has been no final agency action here 

The Court stated that it was reviewing a determination of 
the Alien Property Custodian that appellee is “a citizen or 
subject of Germany within the meaning” of Section 32 of the 
Trading With the Enemy Act (Joint App. 29). No such de¬ 
termination has been made. In his vesting order (No. 4908, 
Joint App. 9) the Custodian determined that appellee was a 
"national” of Germany (Joint App. 10) within the definition of 
that term adopted in Executive Order 9095, as amended, 7 F. R. 
5205 (Joint App. 11) . 10 But a determination of enemy “nation¬ 
ality” under the Trading With the Enemy Act is not a determi¬ 
nation of enemy citizenship. One may be a “national” of 
Germany within Executive Order 9095, and yet not be a citizen 
or subject of Germany. Thus, for example, a citizen of the 
United States who is resident in Germany is an enemy national 
for the purposes of the Executive Order but obviously does 
not thereby become a citizen or subject of Germany. Accord¬ 
ingly, it would appear that the court has “reviewed” a deter¬ 
mination which has never been made. We can conceive of no 
more insuperable obstacle to judicial review. 

Even if we were to treat the vesting order as effecting a de¬ 
termination of enemy citizenship, such a determination would 
not be final for the purposes of review. Any determination in 
the Vesting Order was subject to reconsideration in a proceed¬ 
ing for a return under Section 32; in fact such a proceeding was 
pendin g when this action was commenced, and is still pending. 
It is to be noted that appellee did not plead or prove and the 
court did not find as a fact that the administrative claim had 
been determined. This fatal defect in the record is not a result 
of inadvertence. No determination of the claim under Seo- 

*• “National” is given the meaning prescribed in Section 5 of Executive 
Order No. 8389, as amended (Par. 10) Executive Order No. 8389 in turn 
provides that “national” shall include (with an exception not material here) 
“any person who has been domiciled in, or a subject, citizen or resident of 
a foreign country” since the issuance of the Orfcer (6 F. R. 2897). 


I 
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tion 82 has been made. The doctrine of exhaustion of admin¬ 
istrative remedies “does not require merely the initiation of 
prescribed administrative procedures. It is one of exhausting - > 
them, that is of pursuing them to their appropriate conclusion, 
and, correlatively, of awaiting their final outcome before seek¬ 
ing judicial intervention” [Italics supplied.] Aircraft <& Diesel 
Equipment Corp. v. Hirsch, 331 TJ. S. 752, 767. Cf. Myers v. 
Bethlehem Shipbuilding Co., 303 U. S. 40. Hearst Radio v. 
Federal Communications Commission, 83 App. D. C. —, 167 
F. 2d 225; Asher v. Forrestal, 71 F. Supp. 470 (D. D. C.); 
Snyder v. Buck, 75 F. Supp. 902,908, (D. D. C.). 

B. The Trading With the Enemy Act precludes judicial review of a 
determination under Section 

In Part I we have shown that the Trading With the Enemy 
Act expressly limits judicial action against the Custodian to that 
authorized by its terms, and that it does not authorize such 
action in connection with proceedings under Section 32. It 
is clear, then, that proceedings under Section 32 of the Trading 
With the Enemy Act fall into one of the categories expressly 
excepted from judicial action by Section 10 of the Administra¬ 
tive Procedure Act. A statute—the Trading With the Enemy 
Act—here “precludes judicial review” (Administrative Pro¬ 
cedure Act, Section 10). See Snyder v. Buck, 75 F. Supp. 902, 

906 (D. D. C.). 

The case of Kirkland v. Atlantic Coast Line R. Co., 83 App. 

D. C. —, 167 F. 2d 529, cert. den. 335 U. S. 843, is pertinent here. 

It considered the effect of the Administrative Procedure Act 
on judicial review of proceedings under the Railway Labor 
Act, 44 Stat. 577, 45 U. S. C. 151 et seq. That Act provides 
judicial review of some administrative proceedings but is silent 
as to judicial review of others. In a case arising prior to the 
passage of the Administrative Procedure Act, the Supreme 
Court, following a usual rule of statutory construction (see 
American Federation of Labor v. Labor Board, 308 TJ. S. 401), 
held that there was implied an intention to preclude judicial 
review of the proceedings in respect of which the Act was silent. 
Switchmen’s Union v. National Mediation Board, 320 TJ. S. 297, 

305. After the passage of the Administrative Procedure Act, 
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review of such proceedings was again sought—this time in 
reliance upon the new Act. This Court construed the prohibi¬ 
tion implicit in the Railway Labor Act’s silence as sufficient to 
bar review under the Administrative Procedure Act. 

Clear as was the correctness of the decision reached in the 
Kirkland case, the Trading With the Enemy Act presents an 
even clearer case for the same result. As pointed out above, 
under the Railway Labor Act the preclusion of judicial review 
depended upon inference from the granting of review in some 
instances and the omission of it in others. Here the negation 
of judicial review rests not only upon such an inference, 11 but 
upon the express language of Section 7 (c) and the clear-cut 
legislative history of the enactment of Section 32. (See Part 
I, supra.) 

C. Returns under Section 32 of the Trading With the Enemy Act are com¬ 
mitted to the discretion of the President or his representative 

Even if there were here a final agency action to be reviewed, 
and if a statute did not expressly prohibit such review, there 
would yet remain a fatal objection to judicial action in this 
case. As pointed out above, the Administrative Procedure 
Act carefully excludes from review administrative determina¬ 
tions which involve matters committed by Congress to adminis¬ 
trative discretion. Section 32 proceedings plainly fall in this 
class. The section uses the permissive “may” rather than the 
mandatory “shall” in providing for returns. And the section 
limits returns to cases in which the President or his representa¬ 
tive finds a return to be in the interest of the United States 
(Section 32 (a) (5)). Such a determination, unaided by 
specific legislative standards, obviously calls for policy de¬ 
cisions involving the highest degree of discretion. That the 
Congress so intended has been demonstrated in Part I, supra. 

” Sections 9,20, and 34 expressly provide for judicial action, while Section 
32 Lb at best silent if it does not in terms predude judicial review. 
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m 

The findings which the Trading With the Enemy Act makes 
prerequisite to a return under Section 32 have not been 
made 

We have pointed out above that no findings as to appellee’s 
rights under Section 32 have been made by the Custodian. If, 
contrary to our arguments in Part I and Part II, supra, the 
court below is deemed to have jurisdiction to direct a return 
under Section 32, it seems elementary that the determinations 
explicitly required by the statute would have to be made. The 
court found that appellee was not within “the excluded classes 
mentioned in Section 32 (a)” (Joint App. 30). Assuming, , 
arguendo, that such findings were within the court’s power, 
there is yet another finding required. Section 32 (a) (5) re¬ 
quires that the President or his representative must, before a 
return be ordered, find that “such return is in the interest of 
the United States.” This is clearly a discretionary determina¬ 
tion committed to the Executive for decision. It has not been 
made. In its absence the judgment below is directly violative 
of the statute. 

CONCLUSION 

For the reasons above set forth, the judgment of the District 
Court should be reversed with a direction that the appellee’s 
rights under Section 9 be adjudicated. 

Respectfully submitted, 

David L. Bazelon, 

Assistant Attorney General. 

James L. Mobbisson, 

J. Roger Wollenbebg, 

Attorneys, 

Department of Justice, Washington, D. C., 

Attorneys for Appellants. 
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States (Court of Appralo 

Fob The District .of Columbia Circuit 


No. 10107 


Tom C. Clark, Attorney General of the United States, as 
Successor to the Alien Property Custodian, and 
William Alexander Julian, as Treasurer of the 
United States, Appellants, 


v. 

Jane Muriel (Henley) Zander, Appellee 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLEE 
I 

COUNTER STATEMENT OF CASE 

The appellee, hereafter called plaintiff, filed a civil action 
against the Alien Property Custodian seeking the return 
of $112,391.40 seized by the Custodian while purporting to 
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act under the Trading with the Enemy Act. These funds, 
at the time of seizure were in the hands of the Lawrence 
National Bank, Lawrence, Kansas, under probate super¬ 
vision of the District Court of Douglas County, State of 
Kansas, in connection with a testamentary disposition 
made by the paternal grandfather of the plaintiff. The 
record discloses that the plaintiff was an American citizen 
as was her entire ancestry for an indefinite period of 
prior generations. The action below was in two counts, 
the first alleging that she was not “an enemy or ally of 
enemy” within the meaning of Section 2 (a) of the Act in 
that she was not a “resident within the territory” of 
Germany and, therefore, entitled to a return of these 
funds by judicial direction in procedings authorized by 
Section 9(a).* In count number two plaintiff alleged 
that she was also entitled to these funds by reason of the 
amendment to the Act, effective March 8, 1946 (Title 50, 
App. USC Section 32(a) et seq.). In the answer to count 
two, the Custodian avers that he made a finding that “. 
by virtue of her marriage to Dieter Zander, or Wolfe — 
Dieter Zander, a subject and citizen of Germany, in Ger¬ 
many on November 8,1940 (she) became a citizen and sub- 


* The court below found that the plaintiff “at the opening of hostili¬ 
ties in September, 1989 . . . was in Germany on a short temporary visit. 
She made efforts to return to the United States, but was unable to leave 
Germany. . . . The plaintiff is a natural-bom citizen of the United 
States, as were her parents. Her loyalty to her country is not ques¬ 
tioned. . . (She) was unhappily trapped in the maelstrom of war tom 
Europe while on a short visit. Unable to make her escape, she married 
a young man whom she met there, but returned to the United States with 
her husband at the first opportunity.” This finding entitles her to a re¬ 
turn under the following decisions: Stadtmuller v. Miller , 11 Fed. (2) 732 
(CCA-2) ; Vowinckel v. First Federal Trust Company et aL, 10 Fed. (2) 
19 (CCA-9); Josephberg et aL v. Markham, 152 Fed. (2) 664 (CCA-2) ; 
Sarthou v. Clark, 78 Fed. S. 189 (D. C.-Cal.). The appellant abandons 
all contention in respect to these findings and their legal effect. Irre¬ 
spective of this Court’s views on other matters, jurisdiction in regard to 
Section 9(a) is not in dispute. As the necessary facts are submitted, 
this Court may adequately dispose of this appeal by a direct decision 
under Section 9(a). 
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ject of Germany . . and further in the said answer, the 
Cnstodian admitted that a claim had been filed under Sec¬ 


tion 32(a) and left pending for a period in excess of V/2 
years and that the Custodian had not returned the funds 
after repeated demands. The defense asserted by the Custo¬ 
dian in the court below was that because of the “dual citi- 
zenship ’ ’ of the plaintiff she did not qualify under Section 
32(a), (2), (D) of the March 8, 1946 amendment to the 
Trading with the Enemy Act. The gist of count two was 
that plaintiff qualified under Section 32(a) and that the 
action of the Custodian in seizing, holding and exerting 
dominion over said funds was arbitrary, capricious and in 
violation of law.** The plaintiff contended in the court 
below that she was entitled to a judicial review of the 
wrongful action of the Custodian both under the funda¬ 
mental theory of judicial supervision of administrative 
bodies, as well as under the terms of the Administrative 
Procedure Act of June 11, 1946 (60 Stat. 237, Chap. 324). 


In the pleadings, briefs and in the oral arguments made 
in the court below the sole point relied upon by the appel¬ 
lant was an alleged enemy citizenship acquired by the 
appellee by reason of her marriage to a subject of Ger¬ 
many. The Custodian contended that under German law 
the claimant became a citizen of Germany within the mean¬ 
ing of Section 32(a), (2), (D) of the Act of March 8,1946 
(Tr. 18 et seq.). In addition, the Custodian contended that 
the alleged citizenship of Germany and residence therein 
disqualified the claimant under the provisions of Section 
9(a) of the Act. (Refer to oral arguments (Tr. 17.)) 

" s 

* In paragraph nine of Answer to Count No. Two, the Custodian 
adopts the admissions made in paragraph five of its Answer to Count 
No. One. . • 

** The matter of "dual citizenship” has been abandoned by the appel¬ 
lant. The trial judge rejected completely any supposed theory of “dual 
citizenship” relying upon the Cable Act (Public Law No. 346, September 
22, 1922, 67th Congress, 2nd Session (42 Stat. 1022). Ex Parte Abo et 
al., 76 Fed. S. 664 (D. C.-Cal.). United States v. Uhl, 137 Fed. (2) 903 
(CCA-2), United Stales v. Watkins, 167 Fed. (2) 279 (CCA-2). Refer 
to debates in Congress on Cable Act, Volume 62, Congressional Record, 
67 Congress, 2nd Session, Page 9041. 
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Pursuant to a recognized practice prevailing in courts 
of the United States, the parties below prepared and con¬ 
firmed an Agreed Statement of Facts and submitted the 
controversy to the trial judge for adjudication. In the 
court below the appellee conceded all the matters of foreign 
law requested by the appellant and such other matters 
deemed by the Custodian to be pertinent to a submission of 
the controversy. (Tr. 3) No request was made by the 
appellant to include in the controversy any matters con¬ 
cerning additional determinations, or findings or the lack 
of any further administrative procedures available to the 
claimant. In other words, the Custodian elected to rely 
upon the matter of the claimant’s alleged German citizen¬ 
ship. Solely for a proper interpretation of the pleadings 
and the Agreed Statement and the nature of the contro¬ 
versy submitted, and not for any purpose of an expansion 
of the record, appellee attaches hereto, as Exhibits A, B, 
C, D, a series of correspondence had between the claimant 
and the Custodian immediately prior to the filing of the 
complaint. The purpose of these exhibits is to show that 
the sole point in controversy was the legality of the declara¬ 
tory order of the Custodian designating the claimant a 
citizen of Germany under Section 32(a), (2), (D), all other 
matters having been waived as not determinative of the 
lawfulness of the Custodian’s actions. 

n 

SUMMARY OF ARGUMENT 

Since the matter submitted by the parties was upon an 
agreed statement of the controversy, and for the further 
reason that the appellant has abandoned all other points 
relied upon below, the sole matter presented by this ap¬ 
peal, is the jurisdiction of United States District Courts to 
entertain the action instituted by the appellee. In this 

latter regard it is the position of the appellee that jurisdic- 

/ 
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tion exists by reason of Section 9(a) of the Trading with 
the Enemy Act, or Section 10 of the Administrative Pro¬ 
cedure Act or the fundamental jurisdiction of courts of the 
United States to review arbitrary acts of administrative 
agencies or to preserve recognized constitutional privileges. 

m 

ARGUMENT 

1 . 

The Sole Question on This Appeal Is the Jurisdiction of 
the United States District Court for the District of Co¬ 
lumbia to Hear and Determine the Civil Action Brought 
by the Appellee. 

In the Statement of Points, the appellant refrains from 
challenging the right of the appellee to her property under 
Section 9(a) or Section 32(a). In fact the Custodian con¬ 
cedes that appellee, as a citizen of the United States, is 
entitled to her property under either or both of these sec¬ 
tions of the Trading with the Enemy Act. The sole propo¬ 
sitions submitted for review are: 

1. Jurisdiction under the Administrative Procedure 
Act to entertain proceedings to review actions and 
findings of the Custodian. 

2. Jurisdiction to entertain proceedings to review the 
actions and findings of the Custodian aside from 
the Administrative Procedure Act, and under basic 
federal jurisprudence. 

The jurisdiction of United States District Courts to re¬ 
view administrative proceedings under the Procedure Act 
or jurisdiction under a fundamental theory of federal 
court’s supervision of administrative actions, will be dis¬ 
cussed in the next succeeding part. Moreover, if the appel- - 
lee succeeds in establishing basic jurisdiction under the 
Procedure Act, the subordinate matters, such as certain al- 
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leged additional findings, or omitted findings, are not prop¬ 
erly before this conrt because they were not urged below 
or included in the Agreed Statement Louisville & N. R. 
Co. v. Cook Brewing Company, 223 TJ. S. 70, 56 L. Ed. 355, 
32 S. Ct. 189. In Thomas v. Taylor, 224 U. S. 73, 56 L. Ed. 
67,32S.Ct. 403, the Court said: 1 I.. 

“This contention does not seem to have been urged in 
any of the courts below . . . (the) judgment cannot be 
reversed upon the mere suggestion that upon some 
other theory than that upon which the case was tried, 
evidence might have been introduced which might have 
changed the result . . 

In addition to the fact that these subordinate matters 
were not raised in the court below, we find that, appellant 
could not have done so after a proper and confirmed Sub¬ 
mission of the Controversy. Nor could the lower court 
have injected them, sua sponte. The entire controversy 
was voluntarily submitted on an Agreed Statement. This 
constitutes a waiver of all objections to the form of the 
proceedings, technical defects in the pleadings, available 
administrative remedies or any defects in the administra¬ 
tive processes. District of Columbia v. Lee , 35 App. D. C. 
341, 21 Ann Cases 973, North Commercial Company v. 
United States, 217 Fed. 33; In re Blake, 150 Fed. 279; 
Fisher v. Knight, 61 Fed. 491; Snow v . Miles, Fed. Cases 
No. 13146; Borden's Condensed Milk Company v. Eagle 
Mfg. Company, 47 App. D. C. 191. An agreed statement of 
facts must be treated as the equivalent of a special find¬ 
ing of such ultimate facts drawn from all the evidential 
matters the parties were capable of including in the record. 
Mutual Life Insurance Co. of New York v. Kelley, 114 Fed. 
268. In 60 Corpus Juris, Stipulations, Section 60, the fol¬ 
lowing statement appears: 

“. . . where parties by stipulation prescribed the is¬ 
sues on which the case is to be tried, they are estopped 
from thereafter asserting that the case was submitted 
on the wrong theory, and a stipulation of this nature; 
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unlike a stipulation which'merely elimiaates a 'siiigle 
issue, amounts to a binding waiver and elimination of 
all issues, not included/’ f. u • 


Jurisdiction of United States District Court to Entertain 

the proceedings Instituted in the Court Below. .. 

The Custodian after a delay of more than 1*4 years is¬ 
sued a declaratory order to the effect that the appellee be 
denied the use and enjoyment of her property because of 
her marriage to a subject of Germany. Obviously, the 
Custodian followed the newly enacted provisions of the 
Procedure Act (60 Stat. 237, Chap. 324, approved June II, 
1946)*. This order clearly put an end to any possibility 
of further administrative relief. It was final and conclu¬ 
sive. It suddenly and effectively dispensed with any fur¬ 
ther procedures and pointed the appellee to the courts. 
Aircraft and Diesel Equipment Corp. v. Hirsch, 331 U. S. 

752,91L. Ed.__67 S. Ct. 1493; Mallory Coal Company v. 

National Bituminous Com., 69 App. D. C. 166, 99 Fed. (2) 
399; Gully v. Interstate Natural Gas Company, 82 Fed. (2) 
145. In support of the jurisdiction of a Federal District 
Court to entertain this action, appellee relies upon several 
distinct grounds; 


1. The Administrative Procedure Act, approved June 
11,1946. , . : •? 


2. Jurisdiction of federal courts to review arbitrary 

action of administrative agencies existing prior to 
the Administrative Procedure Act. : 

3. Jurisdiction of federal courts to protect and pre¬ 

serve the constitutional guarantees of citizens of 
the United States. - 


; * Section 5 (d) -Administrative Procedure Act. In the Attorney Gen¬ 
eral's Manual on the Administrative Procedure Act, August 27, 1947, 
Page — “The administrative issuance of declaratory orders would be 
governed by the same basic principles that govern declaratory judgments 
in the courts”. 
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(a) 

Jurisdiction under the Administrative Procedure Act 

Section 10 of the Act provides that “Every agency ac¬ 
tion made reviewable by statute and every final agency 
action for which there is no other adequate remedy in any 
court shall be subject to judicial review . . . Except so far 
as (1) statutes preclude judicial review or (2) agency ac¬ 
tion is by law committed to agency discretion — 


(a) ... any person suffering legal wrong because of 
any agency action, or adversely affected or ag¬ 
grieved by such action within the meaning of any 
relevant statute, shall be entitled to judicial re¬ 
view thereof 

(b) . . . agency action shall be subject to judicial re¬ 
view in civil or criminal proceedings . . . except 
to the extent that prior, adequate and exclusive op¬ 
portunity for such review is provided by law. . . . 

(c) . . . So far as necessary to decision . . . the re¬ 
viewing court shall decide all relevant questions of 
law, interpret constitutional and statutory provi¬ 
sions. ... It shall compel agency action unlaw¬ 
fully withheld or unreasonably delayed; and (B) 
hold unlawful and set aside agency action, findings 
and conclusions found to be (1) arbitrary, capri¬ 
cious, an abuse of discretion, or otherwise not in 
accordance with law; ... (3) in excess of statu¬ 
tory . . . authority, or limitations or short of 
statutory right.” 

The appellant argues that the aforegoing provisions do 
not apply to the matter involved in this appeal for several 
reasons, namely, (1) Section 32(a) of the Trading with the 
Enemy Act precludes judicial review; (2) the matters in¬ 
volved in Section 32(a) are committed to agency discretion , 
and (3) the matter sought to be reviewed was not a final 
action of the agency. These propositions will be taken up 
in order. 
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Section 32(a) does not preclude judicial review.* Its 
purpose, at best, was simply to alter a dual system of origi¬ 
nal determinations by the courts and Custodian which had 
previously been exercised under Section 9(a) and 9(c). The 
legislative history of Section 32(a), at the outside, discloses 
that Congress merely intended to leave these original deter¬ 
minations to the Custodian. Section 7(c) relied upon by ap¬ 
pellant reads—“The sole remedy and relief of any person 
. . . shall be that provided by the terms of this Act . . 
This section refers to the judicial relief available under 
dual system of Section 9(a) and 9(c). The appellant how¬ 
ever, contends on appeal that Section 32(a) is separate and 
distinct from Section 9(a) and 9(c). Section 7(c) contem¬ 
plated relief similar to that referred to in 9(c) — not the 
restricted relief contended for in Section 32(a). Under 
such circumstances, it is rather an arduous route to creep 
in and out of the Trading with the Enemy Act in order to 
reach a conclusion that Congress by Section 7(c) has pre¬ 
cluded judicial review under the Procedures Act,** During 
World War I period of hostilities, Section 9(a) was de¬ 
signed to give relief to non-enemies while 9(b), (Act of 
June 5,1920, 40 Stat. 977), was later added to carry out the 


* At the outset it is difficult to reconcile appellant’s argument with 
the recent amendment (Section 38), approved August 8,1946, setting up 
a statute of limitations—“. . . there shall be excluded any period during 
which there was pending a suit or claim for return pursuant to Section 
9(a) or 32, hereof .... The vague statements made by the Custodian 
at hearings before Congress (appellant’s Brief, Page 13) aside, Section 
33 indicates that Congress intended Section 32(a) as an extension of 
Section 9(b) which was enacted in 1920 also to effect post-war returns. 
Refer to Chief Justice Groner's rules 6f statutory construction in 
Uebersee Finanz Korp v. Markham, 81 U. S. App. D. C. 284, 158 Fed. 
(2) 313. The appellant conceded that a “review” under Section 9(c) 
was permissible m regard to findings made by Custodian under 32(a) 
(Tr. 27). 

** The appellant has heretofore experienced struggles in the applica¬ 
tion of World War I procedures to World War II methods. In Mancham 
v. CaheU, 326 U. S. 404, 90 L. Ed. 165, 66 S. Ct. 193—“. . . These con¬ 
siderations indicate to us that it would be a distortion to read Section 
9(c), as if Congress in December 1941 decided that the statute of limi¬ 
tations applicable to World War I claims should likewise be applicable 
to World War II claims. . . Refer also to Uebersee Finanz-Rorp. v. 
Markham, 81 U. S. App. D. C. 284, 158 Fed. (2d) 313, supra. 


10 


same Congressional benefits which the modem 32(a) at¬ 
tempts to effect. Therefore, the “sole remedy and relief” 
mentioned in 7(c) was at one time a full and complete- 
plenary remedy. Congress in enacting 32(a) surely could 
not have intended Section 7(c) as a specific denial of judi¬ 
cial review thereunder, and, a fortiori, could not have in¬ 
tended it to be so under the precluding provisions of the 
Procedures Act. The Congressional intent is not suffi¬ 
ciently strong to accomplish this end. The appellant’s ar¬ 
gument clearly falters at this point. In the Attorney Gen¬ 
eral’s Manual on the Administrative Procedures Act, 
August 27, 1947, at Page 94, the following statement is 
helpful in this regard: 

“A statute may in terms preclude, or be interpreted as 
intended to preclude judicial review altogether. An 
example of a statute expressly precluding any judicial 
review is the Act of March 20,1933 (38 USC 705 pro¬ 
viding “. . .-shall be final and conclusive . . . and no 
other official or court of the United States shall have 
jurisdiction to review . . . any such decision:— . . . 
As Section 7 was introduced in the Senate . . . Sec¬ 
tion 10 read . . . ‘statutes expressly (precluding) ju¬ 
dicial review . . .’ As reported in its present form 
. . . the word “expressly” was omitted. This omis¬ 
sion provides strong support for the conclusion that 
courts remain free to deduce from the statutory con¬ 
text of particular agency action that Congress intended 
to preclude judicial review of such action. ...” 

Moreover, in Section 7(c), the words “sole relief and 
remedy,” refer specifically to a prior method of judicial 
review. It is difficult to reason that it now operates to 
deny a subsequent judicial review granted under the Pro¬ 
cedures Act. A court would be reluctant to do this in the 
absence of express words of Congress. The appellant lays 
great stress upon certain statements made before commit¬ 
tees in Congress by the Custodian in connection with the 
passage of Section 32(a) but these remarks did not have 
reference to a review of arbitrary acts, but to usual and 


11 


ordinary findings and determinations. Nor did the remarks 
refer to the subsequently enacted Administrative Procedure 
Act imposing a judicial review upon the determinations of 
the Custodian. In addition, the words “sole remedy and 
relief’’ if permitted to relate to the administrative findings 
of Section 32(a) must, at best, within the meaning of the 
Administrative Procedures Act, be deemed no more nor 
less than “final agency action” which in United States v. 
Carvrsi f 166 Fed. (2) 457 (CCA-3) was held not to proclude 
judicial review under the Act. 

Secondly, the appellant argues that the matter before 
the Custodian was committed to his discretion. Clearly, 
there can be no doubt that Section 32(a) by reason of the 
persuasive word “may” reposed in him a discretionary 
function, but definitely not sufficiently broad to permit an 
arbitrary and capricious exercise thereof. The Procedure 
Act contemplates a review of many discretionary acts. In 
the debates in Congress, this very matter was discussed and 
reported on page 2195, Congressional Record, March 12 

“Mr. Donnell ... It has occurred to me the conten¬ 
tion might be made by someone in undertaking to ana¬ 
lyze this measure that in any case in which discretion 
is committed to an agency, there can be no judicial re¬ 
view of action by the agency. The point to which I re¬ 
quest the Senator to direct his attention is this: In a 
case in which a person interested asserts that although 
the agency does have a discretion vested in it by law, 
nevertheless there has been abuse in that discretion, is 
there any intention on the part of the framers of this 
bill to preclude a person who claims abuse of discre¬ 
tion from the right to have judicial review of the ac¬ 
tion so taken by the agency? Mr. McCarran ... The 
• thought uppermost in presenting this bill is that when 
an agency without authority or by caprice makes a 
decision, then it is subject, to review ... it must not 
. be an arbitrary discretion. It must be a judicial dis¬ 
cretion; it must be a discretion based on sound reason-, 
ing . . .*’ .' 

Also, in Fox Film Corp. v. Trumbull, 7 Fed. (2) 715, the 
Court said: 
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1 ‘The use of the words ‘within the discretion of the 
commission’ does not import absolute and capricious 
discretion. It is an administrative discretion and it 
requires him (the Commissioner) to satisfy himself 
that such a state of facts exists. ... In deciding that 
question, he necessarily exercises discretion and judg¬ 
ment. It can be decided in no other way and in doing 
so he does not have unlimited license to act, irrespec¬ 
tive of restraint. He must act in conformity with the 
intent and provisions of the statute.” 

Refer also to Markall v. Bowles, 58 Fed. S. 463. 

Thirdly, the appellant contends that there has not been 
any determination by the agency to the effect that the 
claimant is a citizen or subject of Germany and as a con¬ 
sequence, a final order has not been issued for a judicial 
review. This is a captious argument. In the appellant’s 
answer it is specifically alleged that such a finding was 
made. Then again, in the Agreed Statement the appellant 
placed therein the pertinent statutory laws of Germany to 
sustain his finding of German citizenship. There can be no 
doubt that the appellant made a final order which com¬ 
pletely terminated the proceedings before the Custodian. 
Beyond that the claimant could not proceed. The appellee 
well understands the broader scope of the Vesting Order 
in so far as preliminary findings under Section 5(b) might 
be concerned. However, the finding reviewed by the court 
below was made in reference to Section 32(a). That find¬ 
ing was incorporated in the appellant’s answer filed herein 
and repeated in the oral arguments made below (TR. 20). 
The allegedly necessary finding referred to in Part HI of 
appellant’s brief with reference to matters of public inter¬ 
est may also be discussed at this juncture. In this connec¬ 
tion, the appellant says that there was no finding by the 
Custodian that “such a return is in the interest of the 
United States” as prescribed by Section 32(a), subsection 
(5) of the Act of March 8, 1946. If such a finding could 
conceivably be necessary with respect to property of a 
citizen of the United States which was beyond all possible 
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control of the enemy, after the cessation of actual hostili¬ 
ties, it is difficult to discern the reason. If the Custodian 
had found or hereafter permitted to find that it was not in 
the interest of the United States, his action would be in 
direct conflict with the will of Congress,* arbitrary and 
capricious. But, again, this matter was not included in the 
Agreed Statement and as a consequence waived. In 
Tucker v. Alexander , 275 U. S. 228, 72 L. Ed. 253, 48 S. Ct. 
45, the court said: 

“The only substantial issue litigated was the correct¬ 
ness of the Commissioner’s deduction of the distribu¬ 
tion of May, 1913. All other questions were taken out 
of the case by stipulation ... We can perceive no 
valid reason why the requirements of the regulations 
may not be waived for that purpose . . . (by the gov¬ 
ernment) ...” 

The trial judge in his Conclusions of Law stated “Sec¬ 
tion 32(a), (3) and (4) contains several additional safe¬ 
guards to be observed but, by reasons of the manner in 
which this matter has been submitted these provisions are 
obviously inapplicable to the plaintiff . . . the plaintiff 
is not within the excluded classes mentioned in Section 
32(a) . . .” (App. 29, 30). 

(b) 

Jurisdiction under fundamental theory of a Federal Court’s 

supervision of arbitrary administrative actions and to 
protect constitutional guarantees 

The claimant, at the time the seizure by the Custodian, 
was a citizen of the United States. The property seized 
was private in every sense of the word, and under the 
supervision of a court of competent jurisdiction of the 

* At page 11, Report of Subcommittee No. 1, House Judiciary Commit¬ 
tee, Serial No. 7, September 12, 1946, incorporated by reference to 
H. R. 1269 (Section 3z(2)) t the Custodian states “. . . If I take prop¬ 
erty belonging to an American citizen, he has the right to go to the 
courts and get a return of the property. That is the law now. I want 
to give to a citizen of France precisely the same right. 
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State of Kansas. Any deprivation with respect to this 
property, or any delayed, or wrongful, holding by an indi¬ 
vidual, administrative officer or anyone else, without more, 
would be in violation of the 5th Amendment to the Consti¬ 
tution. During time of war, Congress under Article I, Sec¬ 
tion 8, Clause 11 may adopt a system of “captures on land 
and water”, and in a manner which may lawfully affect 
claimants property rights. Stoehr v Wallace , 255 U. S. 
239, 65 L. Ed. 604, 41 S. Ct. 293. When a war power is ex¬ 
ercised the judicial department must effect the expressed 
will of the Sovereign. Brown v United States, 8 Cranch 

110, 3 L. Ed. 504,.S. Ct_ The corollary is equally 

true that when the Congress decrees that the need of con¬ 
tinued deprivations is at an end, the judicial department 
must enforce and give effect to the new policy. On March 
8, 1946, by amending the First War Powers Act, (Public 
Law 322, 79th Congress, 2nd Session) Congress added 
Section 32(a) to the Trading with the Enemy Act, decree¬ 
ing that the Sovereign had reduced the needs of “cap¬ 
tures” authorized by Article I, Section 8, Clause 11 of the 
Constitution. Under Section 32(a) certain categories of 
property were thenceforth immunme from “captures on 
land and water.” No further seizures by vesting were 
made by the Custodian of property falling within the 
classifications of Section 32(a) although many other seiz¬ 
ures were continued. Therefore subsequent to March 8, 
1946, seizures of property falling under the classification 
of Section 32(a) were without warrant of law. The claim¬ 
ant, appellee here, qualifies in every particular under Sec¬ 
tion 32(a) and the appellant concedes this point by aban¬ 
donment of any contention of dual citizenship. Irrespec¬ 
tive of the constitutional rights of the claimant, the Cus¬ 
todian during July, 1947, after enactment of Section 32(a), 
instituted possessarv proceedings in the United States 
District Court of Topeka demanding the immediate pos¬ 
session of the claimants property and thereafter on Feb¬ 
ruary 27, 1948 took possession of the same from the 
Lawrenec National Bank of Kansas (App. 20) without 
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due process of law. Congress having removed all war 
seizure features from the claimant’s property, this action 
of the Custodian was clearly unlawful. Aliens, enemies 
and similar claimants may be required to comply with 
administrative processes provided in Section 32(a), but 
citizens of the United States, situated as was this claim¬ 
ant, and with respect to the type of property involved, and 
the time when it was finally seized, are not under any com¬ 
pulsion to do so, but are clearly entitled to the immediate 
possession thereof. By declared policy, Congress had termi¬ 
nated the period of detention and forthwith the right of the 
Custodian to reduce it to possession or exercise dominion 
over the property, was at an end on March 8, 1946. In 
Standard Oil Company et al. v. MarJcham, 64 Fed. S. 656 
(D. C.-N. Y.) Judge Wyzanski, with the complete approval 
of the United States Circuit Court of Appeals — 2nd Cir¬ 
cuit (163 Fed. (2) 917), said: 

“Since those seizures were unwarranted, plaintiffs 
have a right to recover under Section 9, of the Trading 
with the Enemy Act. The right is statutory, but the 
basic principal underlying the right of a citizen or do¬ 
mestic corporation to recover from the government 
that takes his or its property under the mistaken belief 
that it belongs to the enemy has almost as long a his¬ 
tory as the goverment’s own right of seizure . . .” 
(Emphasis supplied.) 

One of the theories of count two of appellee’s civil ac¬ 
tion was that Congress had directed the restoration of ap¬ 
pellee’s property rights and that the action of the Custo¬ 
dian in taking and withholding the same was in direct vio¬ 
lation of the appellee’s constitutional rights. By the filing 
of an application for return, requesting repeated returns, 
and receiving repeated refusals, the appellee has actually 
done more than required. In a recent decision of the Su¬ 
preme Court of the United States entitled Aircraft and 
Diesel Equipment Corporation v. Hirsch, 331 U. S. 752, 91 

L. Ed., 67 S. Ct. 1493, supra, the following was stated 

in the opinion: 
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“It is true that the presence of constitutional ques¬ 
tions, coupled with a sufficient showing of inadequacy 
of prescribed administration relief and of threatened 
or impending irreparable injury flowing from delay 
incident to following the prescribed procedure, has 
been held sufficient to dispense with exhausting the 
administrative process before instituting judicial in¬ 
tervention. But, without going into a detailed analy¬ 
sis of the decisions, this rule is not one of mere con¬ 
venience or ready application. Where the intent of 
Congress is clear to require administrative determina¬ 
tion, either to the exclusion of judicial action or in ad¬ 
vance of it, a strong showing is required, both of inade¬ 
quacy of the prescribed procedure and of impending 
harm, to permit short-circuiting the administrative 
process . . .” 

It is one of the positions of the appellee that the prop¬ 
erty involved never should have been taken after the change 
in the Sovereign’s policy on March 8, 1946 and therefore 
she was not properly under the administrative proce¬ 
dures. It is further contended that, irrespective of the 
unlawful seizure, the claimant has for one and one-half 
years attempted to follow the procedures but has been 
rebuked by declaratory orders which rendered further 
steps before the Custodian utterly impossible, i.e., the 
remedy had been exhausted. Mallory Coal Company v. 
'National Bituminous Coal Company, 69 App. D. C. 166, 99 
Fed. (2) 399, supra. Therefore, the contention that appel¬ 
lee is to be deprived of a hearing before a court of the 
United States is without merit. Furthermore, in the exer¬ 
cise of ultra vires actions, an officer or agency of the United 
States is amenable to legal proceedings and, as such, are 
not deemed suits against the United States. Nothing is 
being sought against the government. The officer or agency 
of the United States is merely directed to return property 
which he has wrongfully seized. Ickes v. Fox , 66 App. 
D. C. 128, 85 Fed. (2) 294 (Affirmed 300 U. S. 82: 81 L. Ed. 
525, 57 S. Ct. 412. Moreover, the silence of Congress as to 
judicial review of administrative agencies is not neces- 



17 


sarily to be construed as a denial of the power of federal 
courts to review unlawful actions of agencies in the exer¬ 
cise of the courts general jurisdiction conferred by Con¬ 
gress. Estep v. United States, 327 U. S. 114,90 L. Ed. 567, 
66 S. Ct. 423. See also Greenwood County v. Duke Power 
Compmy, 81 Fed. (2) 986(CCA-4) (certiorari denied). In 
Gully v. Interstate Natural Gas Company, 82 Fed. (2) 145 
(CCA-5), supra, the Court said: 

4 ‘Reasonable in its grounds, and peremptory in its ap¬ 
plication as is the principle that one may not come into 
court complaining of administrative action which has 
not yet been, and therefore may not be finally taken, 
and he must therefore exhaust administrative remedies 
before bringing suit ... it is reasonable and peremp¬ 
tory only when applied to cases and under circum¬ 
stances when it is fitting to apply it. It does not apply 
when as here, the question in dispute is purely a legal 
one, and nothing of an administrative nature is to be or 
can be done . . . Further, it does not apply when, as 
here, though there are steps to be taken they are, under 
the admitted facts, merely matters of form, and the 
administrative process of judgment is really over 

tf 

• • • 

IV 

CONCLUSION 

It is respectfully submitted that the lower court properly 
determined the matter of jurisdiction to entertain the pro¬ 
ceedings had below and the judgment entered upon the 
Agreed Statement was meet and proper and in full accord 
with the applicable laws, and should be affirmed. 

Respectfully submitted, 

Michael J. Keane, Jr., 

Karl Michelet, 

910 - 17th Street, N. W. 

Washington, D. C. 

Attorneys for Appellee. 
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ovtauotod by ao la pawn off thin olein end partftealarly wdar Saotlon 32 
of tba Act. 2b oar aanfbrnaass sith your office, it eeoae olser to oa that 
w hm *■**—*-* all anab xsandlas and that a iadalon be been mooted In 
year afflos that oar olein fells vltkln tba broad natagwy off oaoaa JanOr* 
lag tba motion off duel oltlesnahlp or mtlowlltan that In mad seeks, 
year office bald an extensive hearing In a typical case off deal iiltlnaaabtp 
ad that tba doe l a i w reached sea that ao action scold bo tahna sltb 1 aw id 
to olalw In this irtipiy sltbont CngwInal antbnrlaotlrn. It oaaw 

c)«ar to in that tide doolelon lo dat amlsattr o off oar uilanfc'o r!0*o 
insofar a admniatrstiro rolloff la o cno em ad and that she nqr not aspect 
retain of bor propor ty wtU Congress passes legislation sblob sold 
spoolfloally authorise your office to oka eoob re tur n. 

A mmin1int'‘m fren year office In the n a t u re off o otlpolatlcn that w 
taro eff e c ti vely *«*if*«* all etolnl o tis tlvo raadlna available to our 
«•»<<—«■- scald bo mostly eppreoleted. 


Iters 


truly. 
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EXHIBIT “B" 


OFFICE OF ALIEN PROPERTY 

OCPAKTMCNT OV JUSTICC 
WASH INOTON It. D C. 


PE8 4 1948 


Ktrtm grvi ainw 
910 17th Street, N. V. 

Burr Bolltfing 
Msshlngton 6, D. C. 

Attentioni Michael J. Keene. Jr. 

•Be« Jape Henley Zander 

Gentlemen: 

fefezenee la Bade to your letter of January 23, 1948 
in regard to the above-c um bered claim of Jane Henley Zander. Toa 
point oat that the claimant is an iaerlcan dtixen who nay also be 
a German national. As you are under the impression that this 
Offico has taken the position that dual iaerlean-Gernan nationals 
are generally Ineligible to receive a return of vested properly, 
you ask assurance that In the view of this Offloe you have ex¬ 
hausted the administrative remedies available to the olalaant. Tou 
also ask whether the notice of claim has been timely filed for ad¬ 
ministrative consideration under section 33 of the Trading with the 
finny Act. 

As you have previously been Informed, one of the issues 
in your client's case is wbether section 32(a)(2)(D) of the Act pre¬ 
cludes a return of vested property to claimants possessing both enesy 
end United States dtixen ship. The question Is now before the DLreo- 
tor for decision in connection with a motion to dismiss another claim 
of that oategory and further action on cases of this nature is accord¬ 
ingly being deferred until a decision is rendered upon such motion. s 
The Director has not as yet handed down his decision. Accordingly, 
it would not appear that this Office has reached a final ecu elusion 
on the matter before the Director or on other cases similarly situa¬ 
ted. It would not he approp r iate, therefore, to oondude that a de¬ 
cision has been reached as you describe it, wh ic h is "determinative 
of your client's rlgits insofar as administrative relief is concerned.” 

As the above notice of claim for return was filed before 
August 8, 1948, it has been timely filed for administrative considera¬ 
tion under section 33 of the Act. Aa the claim has not been determined, 

it is still pending In this Office. Tour attention is celled 
to tbs last.part of the second ssntsnoe of section 33, which 
provides} 

■ * * * l»t In computing such two years, therm 
shall be excluded any period during which there 
was pending a suit or claim for return pursuant 
to section 9(a) or 32 hereof." 

Accordingly, the claimant has two years after the is de¬ 

termined within which to file suit under section 9(a)* 


Sincerely, 



Deputy Director ( / 
Office of Allen woperty 



JSiHTDidle 
Claim Mo. 5&Z7 






J . V . . ' ... ! >,y\2 : 


EXHIBIT C 


February 25, 1948 


M. J. Keane, Jr. 


Reference is made' to your letter of February 4, 1948, in re¬ 
gard to the above-numbered claim of our client, Jane Henley 
Zander. 


Yours very truly. 


Attention: Harold I. Baynton, Deputy Director 


Dear Sir: 


Re: JS:HDD:djs 

Claim No. 5627 


Paragraph 2 of your letter stated that as of that date "it would 
not be appropriate, therefore, to conclude that a decision has 
been reached as you describe it, which is ’determinative of 
your client's rights insofar as administrative relief is con¬ 
cerned.* " It has recently come to our attention that such a 
decision has now been reached. • It would, therefore, be greatly 
appreciated if you would advise us if such is the case and if 
our client has now exhausted all administrative relief. 


Your courtesy in this matter will be greatly appreciated. 


Office of Alien Property 
Department of Justice 
Washington 25, D. C. 
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. kian »c»r* 


•JBtJStl/Jibmd 
Claim Ho. 5627 


exhibit *d” 


OFFICE OF AUEN PROPERTY 


ocpAtrrMCNT or justice 

WASH I MOT OM XS. O. C. 


MM } J348 


Kean* and Ulna? 

910 17tn Street, M.W. 
Barr Building 
Masningtan 6, 0. S. 


Attention* Michael J. Keane. Jr. 


Eei Jane Hanley Za’vior 


Gentlemans 


Rnforonco ia node to your letter of fbbruary 25, 

1948, and to your telephone conversation of -larch 1, 1948, 
with Mr. ffl nan of this Office regarding the above claim. As 
Mr. Ulwan stated, too Uixector of this 01‘fico hold on February 
6, 1343, in Factor of Baily rt-ltae. Title Claim No* 5895, tnat 
section 32(aj(2)(u) of the Trading with th* -ineay Act, as 
amended, prohibits a return to the enemy citizens core rod there¬ 
by even though they were at the same time citizens of the U nited 
States. A copy of the decision is enclosed herewith. Assuming 
that the claim of your client falls within the category covered 
by the ruling in the rtritae case, it is, of course, affected by 
each ruling. 


however, inasmuch as several bills have been intro¬ 
duced in Congress designed to make individuals barred by the 
yrlt 2 o decision eligible, the Claims Branch of this Office, 
whose function it is to process claims, has decided that iart her 
action to dispose of pending claims of such persons should be 
suspended until Congress has actsd in the matter, unless it is 
the desire of the claiiimnts to contest enemy citizenship. In 
that event, the Claims Urancn will set the claim for hearing. 

I trust that this answers your Inquiries satisfactorily. 


Sincerely yours. 




Harold I. Baynton 
Deputy Director 
•Office of Alima Prope: 
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APPEAL FBOM JUDGMENT OF TEE UNITED STATES DI8TEICT 
COUBT FOB TEE DISTBICT OF COLUMBIA 


BRIEF ON BEHALF OF EMILY PAVENSTEDT FRITZE AND 
ELLEN BIDDLE STACKELBERG AS AMICI CURIAE. 


STATEMENT OF INTEREST OF AMICI CURIAE 

Intervenors amici curiae, Mrs. Emily Pavenstedt Fritze 
and Mrs. Ellen Biddle Stackelberg, have an interest in 
the affirmance of the decision below in the Zander case 
because return of vested property has been refused each 
of them on the ground that Section 32(a)(2)(D) of the 
Trading with the Enemy Act prohibits such return to 
claimants who are American citizens under United States 
law but who are German citizens under German law. 

Mrs. Fritze is a native-born American citizen, resident 
in the United States. In 1930, she married a German 
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citizen. Under German law, Mrs. Fritze became a German 
citizen by virtne of her marriage; her German “citizen¬ 
ship” resulted solely from operation of law, not from elec¬ 
tion. Under American law, however, she retained her na¬ 
tive citizenship notwithstanding her marriage. Cable Act, 
42 Stat. 1021 (1922); 46 Stat. 1511 (1931). 

Mrs. Fritze 7 s property in the United States, amounting 
to less than $10,000, was vested by Vesting Order No. 5538, 
January 3, 1946. On November 1, 1946, Mrs. Fritze filed 
a claim for return of the property. The claim was dis¬ 
missed by decision of the Director of the Office of Alien 
Property on February 6, 1948, on the ground that 

“Section 32 of the Trading with the Enemy Act does 
not permit a return of vested property to those who 
possess enemy citizenship and who were present in 
enemy or enemy-occupied territory after December 
7, 1941. Section 32(a)(2)(D) of the Act is applicable 
to the claimant, and contains no exception for enemy 
citizens who may also have American citizenship. 77 
Docket No. 118, Title Claim No. 5893. 

Dismissal of the Fritze claim followed submission of briefs 
and oral argument directed solely to the legal question 
whether Section 32(a)(2)(D) precluded return. 

Mrs. Stackelberg is likewise a native-born American 
citizen who, by virtue of marriage to a German citizen, 
acquired German citizenship under German law, but did 
not lose her American citizenship in the eyes of American 
law. Return of Mrs. Stackelberg 7 s vested property, valued 
at more than $100,000, was refused by the Office of Alien 
Property. In a letter dated October 16, 1947, Mrs. Stack¬ 
elberg 7 s attorney was advised that 

“. . . the processing of your client’s claim [Claim 
No. 5793] has been suspended, for this Office has con¬ 
cluded that the express provisions of section 32(a) 
(2)(D) of the Trading with the Enemy Act, as 
amended, precludes the return of vested property to 
any person who on or after December 7, 1941, was 
a citizen of Germany and resided therein, despite the 
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fact that such person may also be a citizen of the 
United States.*’ 

The Director’s 1 subsequent decision in the Fritze case, 
supra, was understood by Mrs. Stackelberg’s attorney to 
foreclose the possibility of administrative relief under 
Section 32 of the Act. 

SUMMABY OF AHGUMENT 

The decision below is sustainable either as judicial re¬ 
view of a ruling of the Office of Alien Property under Sec¬ 
tion 32 of the Act, or as the judgment of the court in a 
proceeding under Section 9(a) of the Act. 

If the decision be treated as based upon judicial review 
of a Section 32 ruling, such review was within the juris¬ 
diction of the court below, since the ruling of the Director 
that Section 32(a)(2)(D) barred return purported to 
be a non-discretionary ruling of law, and since the claimant 
had exhausted her administrative remedies before ap¬ 
pealing to the court. The silence of the Act as to judicial 
review does not preclude such review in the circumstances 
here present. The conclusion that judicial review was 
proper may be reached either by applying general princi¬ 
ples of law, or by reliance upon the Administrative Pro¬ 
cedure Act. 

If the decision below be treated as one arrived at in a 
Section 9j(a) proceeding, the judgment should be affirmed 
because the court below, even though it professedly did 
not consider Section 9(a), would have arrived at the same 
substantive conclusion upon applying Section 9(a) to the 
facts. In view of the many amendments to the Act, it is 
necessary to read the various sections together in order 
to determine whether return of property to a given claim¬ 
ant is barred because of “enemy taint”. Since Section 32 
was adopted by Congress as definitive of *‘enemy taint”, 

i The term “Director”, as used in this brief, refers throughout to the Direc¬ 
tor of the Office of Alien Property. It will, in most contexts, have the same 
meaning as “Custodian” in Appellants Brief. See Brief for Appellants, 
p. 3, note 1. 
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a claimant eligible for return under Section 32 is also eligi¬ 
ble for return under Section 9(a). 

The decision of the court below was substantively correct 
in holding that the phrase “citizen of Germany” in Sec¬ 
tion 32(a)(2)(D) must be construed in accordance with 
American domestic law, and hence that the Section does 
not bar return of vested property to an American citizen 
also possessed, under German law, of German “citizen¬ 
ship”. American statutory law and judicial decisions in 
related fields sustain this conclusion; there is nothing in 
the legislative history of Section 32 to indicate that Con¬ 
gress intended a contrary result; in fact, the conclusion 
reached by the court below is the only one consistent with 
the purposes of the Act. 

It is unnecessary for the case to be remanded to the 
court below or referred back to the Office of Alien Property 
for a finding under Section 32(a)(5) as to the “interest 
of the United States”. On the facts stipulated, it would 
be impossible for the Office of Alien Property to find that 
return of the property concerned was not in the national 
interest. 

The decision below should be affirmed as to the substan¬ 
tive result. The judgment may be remanded with instruc¬ 
tions to correct certain matters of form, if deemed neces¬ 
sary by this Court. 


ARGUMENT 

I 

The Court Below Correctly Deemed Itself Empowered to Heview 
Judicially the Ruling of the Director that Section 32(aX2XD) 
of the Act Precludes Return of Vested Property to an American 
Citizen who also Possesses, Under German Law, German 

The argument advanced in Appellants’ Brief, taken on 
appellants’ premises, might be sustainable, but, taken on 
the situation actually before the court, is without merit. 

Appellants’ argument rests upon the premises (1) that 
a ruling of the Director under Section: 32 is not subject 
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to judicial review because (a) the matter is one committed 
to the discretion of the Office of Alien Property and (b) 
the statute precludes judicial review; and (2) the claimant 
Zander failed to exhaust her administrative remedies be¬ 
fore seeking relief through the courts. 

The argument that a ruling of the Director under Sec¬ 
tion 32 is not reviewable because of its discretionary na¬ 
ture springs from a complete misconception, if not a de¬ 
liberate misstatement, of the question presented to the 
court below in the Zander case. Review was sought on 
behalf of claimant Zander because the Office of Alien 
Property had refused to return the vested property on 
the ground that Section 32(a)(2)(D) as a matter of law 
precluded such return; 2 such refusal did not purport to 
be based on an exercise of discretion. The question pre¬ 
sented being thus one of law, judicial review was appro¬ 
priate. Federal Power Comm. v. Pacific Power & Light 
Co ., 307 U. S. 156, 160 (1939); Federal Communications 
Comm. v. Pottsville Broadcasting Co., 309 U. S. 134, 145 
(1940). The distinction between a non-reviewable ruling 
based upon administrative discretion and a reviewable 
ruling based upon legal error was succinctly stated in Se¬ 
curities Exchange Comm. v. Chenery Cory., 318 U. S. 80, 
at 94 (1943): 

“If the action rests upon an administrative determi¬ 
nation—an exercise of judgment in an area which 
Congress has entrusted to the agency—of course it 
must not be set aside because the reviewing court 
might have made a different determination were it 
empowered to do so. But if the action is based upon 
a determination of law as to which the reviewing au¬ 
thority of the court does come into play, an order may 
not stand if the agency has misconceived the law.” 

It is clear, from the pleadings, the opinion, and the con¬ 
clusions of law in the court below, that the issue submitted 
to the court was, and is, merely whether the Director has 
misconceived the law pertaining to an American citizen 


2 See the Custodian’s decision in the Fritze case, quoted supra, p. 2. 
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also possessed, under German law, of German citizenship. 
That being so, the ruling in question is subject to review 
regardless of the Director’s discretion in determining 
whether a given claimant in fact possesses such combina¬ 
tion of American and German citizenship, and regardless 
of the Director’s discretion in determining whether the 
national interest permits return. See Cection 32(a)(5) 
of the Act. 

Inasmuch as the Director sought refuge in the non-dis- 
cretionary nature of his mandate from Congress, the prop- 
priety of review was clearly established in Securities Ex¬ 
change Comm. v. Chenery Corp., supra, where it was said, 
at 89-90: 

“Since the Commission professed to decide the case 
before it according to settled judicial doctrines, its 
actions must be judged by the standards which the 
Commission itself invoked. And judged by those 
standards, i.e., those which would he enforced by a 
court of equity, we must conclude that the Commission 
was in error in deeming its action controlled by es¬ 
tablished judicial principles.” 

It should be noted that the Chenery case was decided 
prior to adoption of the Administrative Procedure Act, 
60 Stat. 237, 5 U. S. C. Sec. 1001 et seq. Accordingly, ju¬ 
dicial review of a Section 32 ruling, where appropriate, is 
authorized by general principles of law pertaining to ju¬ 
dicial review. To the extent that the Administrative Pro¬ 
cedure Act was no more than a codification of existing 
law [See Comment, 56 Yale L. J. 670, 673 (1947); cf. 
Snyder v. Buck, 75 F. Supp. 902 (D. D. C. 1948) at 908, 
note 6], such judicial review would be permissible under 
that Act. Any doubts may be laid at rest by reference to 
the express wording of Section 10(e) of that Act, which 
defines the scope of review. That Section states that 

“. . . the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statu¬ 
tory provisions ... (A) compel agency action un- 
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lawfully withheld . . . and (B) hold unlawful and set 
aside agency action, findings and conclusions found to 
be (1) arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with the law ... (3) 
in excess of statutory jurisdiction, authority, or limi¬ 
tations or short of statutory rights . . .” 

The use of such phrases as 41 abuse of discretion”, “inter¬ 
pret . . . statutory provisions”, and “action . . . short 
of statutory rights” was manifestly intended to delimit 
the phrase “Except so far as . . . agency action is by 
law committed to agency discretion” (italics supplied) 
found in Section 10(a) and much relied on by appellants. 
The applicability of Section 10(e) in an analogous situa¬ 
tion was discussed in Snyder v. Buck, supra (cited in Ap¬ 
pellants ’ Brief at p. 15), at 908, where it was said, 

“Section 10(e) . . . authorizes the reviewing court to 
decide all relevant questions of law and to set aside 
agency action found not to be in accordance with law. 
As in this case the facts are stipulated, the only ques¬ 
tion for the Court to determine is whether the Navy 
Department correctly applied the law to the facts.” 

Accordingly, it was appropriate for the court below to 
consider the question presented to it as within the scope of 
review established by the Administrative Procedure Act. 

The argument that the Trading with the Enemy Act 
precludes judicial review of a Section 32 ruling is similarly 
unpersuasive. Reference made by the appellant to Sec¬ 
tion 7(c) is irrelevant. That section provides that the 
“relief or remedy” of any claimant shall be limited to that 
established in the Act, but leaves completely open the ques¬ 
tion whether an administrative remedy provided by the 
Act is subject to judicial review. The only argument of 
appellant that merits examination, therefore, is that the 
silence of Congress as to judicial review of a Section 32 
ruling means that Congress intended there should be no 
judicial review. It is well established, however, that Con¬ 
gressional silence as to judicial review does not necessarily 
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preclude such review. See, e.g., the statement in Estep v. 
United States, 327 U. S. 114, at 120: 

“... the silence of Congress as to judicial review is not 
necessarily to be construed as a denial of the power of 
the federal courts to grant relief in the exercise of the 
general jurisdiction which Congress has conferred upon 
them. American, School of Healing v. McAnnulty, 187 
U. S. 94; Gegiow v. Uhl, 239 U. S. 3; Stark v. Wickard, 
321 U. S. 288. Judicial review may indeed be required 
by the Constitution. Ng Fung Ho v. White, 259 U. S. 
276. Apart from constitutional requirements, the ques¬ 
tion whether judicial review will be provided where 
Congress is silent depends on the whole setting of the 
particular statute and the scheme of regulation which 
is adopted. Suritchmen’s Union v. Mediation Board, 
320 U. S. 297, 301.” 

The question thus becomes: does the setting and the 
scheme of Section 32 authorize judicial review? The Estep 
case offers a convincing affirmative analogy. In the Estep 
case, the Court was concerned with the reviewability of a 
classification by a local Selective Service board. The statute 
provided that such classifications “shall be final except 
where an appeal is authorized” by Presidential regu¬ 
lations. Selective Training and Service Act of 1940,54 Stat. 
893, 50 U. S. C. App. § 310(a) (2). Despite this strong 
language—far stronger than anything found in Section 32— 
the Court held that the Selective Service Act did not fore¬ 
close review. The Court said, at 121-122: 

“We are dealing here with a question of personal 
liberty ... We cannot readily infer that Congress 
departed so far from the judicial conception of a fair 
trial when it made the actions of local boards ‘final’ as 
to provide that a citizen of this country should go to 
jail for not obeying an unlawful order of an adminis¬ 
trative agency.” 

A Section 32 ruling, while it does not deprive a claimant 
of personal liberty, does deprive him of property without 
compensation. See Section 39 of the Act. Since deprivation 
of property without compensation is in derogation of the 
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Constitution (5th Amendment), an unlawful order under 
Section 32 would seem to be no more impervious to judi¬ 
cial review than an unlawful order directing a Selective 
Service registrant to become a draftee. The unavoidable 
conclusion is that a ruling of the Director under Section 32, 
purporting to find that the law prohibits return to a class 
of claimants, is subject to judicial review. 

Nor is the argument persuasive that review is improper 
because of claimant’s failure to exhaust her administrative 
remedies before appealing to the courts. This argument 
was made by appellants for the first time on appeal, and is 
supported only by the assertion in Appellants’ Brief, pp. 
14-15, that 

“no determination of the claim under Section 32 has 
been made.” (Italics by the appellants.) 

The record below, read against the failure of appellants 
to raise this point prior to appeal, indicates that such a 
determination was in fact made, and that plaintiff had ex¬ 
hausted her administrative remedies. Paragraph 2 of 
Count Two of the Complaint, Joint App. p. 8, recited that 

“after repeated demands, the defendants have at all 
times wholly refused to comply with the definite pro¬ 
visions of [ Section 32 ]. ” 

The opinion of the court below recites, Joint App. pp. 17-18, 
that 

“the action of the Alien Property Custodian, in re¬ 
fusing to return this property to the plaintiff, is sub¬ 
ject to judicial review.” 

Conclusion of Law I of the court below, Joint App. p. 29, 
refers to 

“a determination made by the Alien Property Custo¬ 
dian which adversely affects the plaintiff and impugns 
upon her legal rights as an individual; said ruling 
having determined that the plaintiff is a citizen or sub¬ 
ject of Germany within the meaning of Title 50, War 
App., U. S. C., Section 32(a) (1) (D) 2 * and, therefore, 


2» Should be Section 32(a)(2)(D). 
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ineligible to participate in the benefits of Section 32 of 
the Act.” 

It is clear from this record that the court below considered 
that plaintiff had exhausted her administrative remedies. 
It is also clear that any deficiency in the formal record on 
this point is due solely to the failure of appellants to raise 
the issue in the court below. This conclusion is underscored 
when consideration is given to the correspondence between 
the Office of Alien Property and counsel for plaintiff Zan¬ 
der, set forth as Exhibits “A,” “B,” “C,” and “D,” 
Brief for Appellee, and to the Director’s ruling in the 
matter of intervenor Fritze, quoted supra, p. 2. 

In this connection, it is noteworthy that in the four cases 
cited at p. 15 of Appellants’ Brief, where judicial review 
was denied because of failure to exhaust administrative 
remedies,* it was clear from the record that an administra¬ 
tive action was pending and undetermined; in each of these 
cases, in fact, the complaint attempted to establish grounds 
for a ruling that the plaintiff should not be required to com¬ 
plete the administrative process. Accordingly, on the basis 
of the authority introduced by appellants, it is necessary 
that the record show affirmatively that administrative reme¬ 
dies have not been exhausted. No case had been cited which 
warrants either drawing an inference from the negative 
state of the record that administrative remedies have not 
been exhausted, or permitting the appellant to go outside 
the record to establish non-exhaustion by mere assertion in 
his brief on appeal. 

For these reasons, it is submitted that the court below 
was correct in its ruling that it had power to review the 
action of the Office of Alien Property in denying return 
to claimant Zender because of the Director’s interpretation 
of Section 32(a)(2)(D) of the Act. 

3 Aircraft A Diesel Equipment Corp. v. Hirsch, 331 U. S. 752; Myers v. 
Bethlehem Shipbuilding Co., 303 U. S. 41; Hearst Radio v. Federal Communi¬ 
cations Comm., 83 App. D. C. .., 167 F. (2d) 225; Asher v. Forrestal, 71 F. 
Snpp. 470 (D. D. C-). A fifth case there cited, Snyder ▼. Buck, supra, is not 
directly in point since judicial review was granted, administrative remedies 
having been exhausted. 



11 


This conclusion may be predicated either upon the Ad¬ 
ministrative Procedure Act, or upon general principles of 
law governing judicial review of administrative action. 

n 

The Judgment of the Court Below, Should, if Su b s tantiv ely Correct 
be Affirmed as a Decision in a Proceeding Under Section 
9(a) of fixe Act 

Quite apart from any decision that may be reached on 
the procedural question of the propriety of judicial review 
of a Section 32 ruling, the judgment below should, if sub¬ 
stantively correct as to the status of a German-American 
“dual national,” be affirmed as a decision under Section 
9(a) of the Act. 

Section 9(a), which survives from the World War I Act, 
offers a judicial procedure for securing return of vested 
property without first awaiting administrative disallowance 
of a claim for return under Section 32 of the Act. Section 
9(a) authorizes any claimant “not an enemy” to sue for, 
and obtain return of, vested property. 

The Zander Complaint, Count One, Joint App. pp. 2-8, 
was framed so as to invoke the jurisdiction of the court 
under Section 9(a) of the Act. Count Two of the Com¬ 
plaint, Joint App. pp. 8-9, was framed in terms of Section 
32 and judicial review. 4 The court below, having reached 
its conclusion by treating the case as one arising under 
Section 32, deemed it unnecessary to express an opinion as 
to the “applicability ... of Section 9(a) to the facts stipu¬ 
lated.” Conclusion of Law I, Joint App. p. 29. 

It is submitted, however, that the court below would have 
rendered the same judgment had it applied Section 9(a) 
to the facts, and that the judgment should therefore, if sub¬ 
stantively correct, be affirmed in accordance with 

“the settled rule that, in reviewing the decision of a 
lower court, it must be affirmed if the result is correct 

* The jurisdictional basis thus laid in the complaint was either overlooked 
or ignored in Appellants’ Brief: Jurisdictional Statement, p. 1, and Nature 
of the Action, p. 2. 
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‘although the lower court relied upon a wrong ground 
or gave a wrong reason.’ Helvering v. Gowran, 302 
U. S. 238,245.” Securities Exchange Comm. v. Chenery 
Corp., 318 U. S. 80, 88. 

Under either Section 9(a) or Section 32, the stipulated 
facts would give rise to the same question of law, the same 
legal criteria would be applied, and the same result would 
be reached. 

The reasoning in support of this proposition begins with 
the postulate that Section 9(a), even when read with Sec¬ 
tion 2 (another survivor from the World War I Act), is not 
substantively definitive of the right to return of vested prop¬ 
erty. In determining who is an “enemy” under Section 9(a), 
effect must be given to the World War II amendments to 
the Act, all relevant sections being given a “harmonious 
reading” ( Clark v. Uebersee Finanz-Korporation, 332 U. S. 
480, 489) so as to “function as parts of an integrated 
whole.” Markham v. Cabell, 326 U. S. 404, 411. In other 
words, Section 9(a) may not be construed so as to nullify 
the World War II amendments—nor may the World War H 
amendments be construed to destroy Section 9(a); the dif¬ 
ferent procedural avenues created by the patchwork amend¬ 
ments to the Act must be so oriented as to lead to a single 
substantive result. 

The Supreme Court, in the TJebersee opinion, indicated 
that substantive determinations of a right to return under 
Section 9(a) would turn on the question of “enemy taint.” 
On remand, the United States District Court for the Dis¬ 
trict of Columbia, in Uebersee Finanz-Korporation v. 
Clark, decided February 21,1949, cited the Supreme Court 
decision for the proposition that, 

“The purpose of the Trading with the Enemy Act was 
to reach enemy interests which masqueraded under 
innocent fronts and where securities or other interests 
are found to be held by a neutral but under circum¬ 
stances constituting enemy taint, return of the property 
after vesting by the Alien Property Custodian will be 
barred.” 
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The Supreme Court, in the Uebersee opinion, was con¬ 
cerned only with the impact of Section 5(b), as amended 
in 1941, on Section 9(a) where the question was the right 
of a friendly alien to maintain suit for return. The Court 
expressly disclaimed any intent to unravel, at that time, 
the permutations of “enemy taint,” a matter which, it was 
said, “must await legislative or judicial clarification.” 332 
U. S. at 490. As an example of legislative clarification, the 
Court cited 60 Stat. 50, which added Section 32 to the Act. 
That the citation of Section 32 in this connection was no idle 
vagary of the judicial mind readily appears from the legis¬ 
lative history of Section 32, which makes it clear that that 
Section was conceived by Congress as defining “enemy 
taint.” 

Section 32 was added by the Act of March 8, 1946 (60 
Stat. 50), and authorizes the President to return vested 
property, provided he finds that the particular claimant in¬ 
volved has satisfied certain requirements. In brief, this 
Section contains certain categories of proscribed claim¬ 
ants. The hearings on this bill make it abundantly clear 
that if a claimant does not fall within one of these pro¬ 
scribed classes, he does not suffer from “enemy taint” and 
is therefore entitled to the return of his property. 

At the hearings before the subcommittee of the House 
Judiciary Committee 5 Assistant Secretary of State Thorpe 
testified (at page 33): 

“The bill also has been carefully drafted to exclude 
returns to any persons as to whom there is any enemy 
taint.” (Italics supplied.) 

In the favorable report of the main committee * sending 
the bill to the Floor in precisely the same language as sug- 

s Hearings before Subcommittee No. 1 of the Committee on the Judiciary, 
House of Representatives, 79th Cong., 1st Sess. on E B. 3750, September 12, 
1945, Serial No. 7. 

« House Rep. No. 1269 on H. R. 4571, p. 2, where it is stated: 

“For the information of the Congress there are attached hereto and 
made a part of this report (see Appendix) a letter dated June 29, 1945, 
to the Chairman of the Committee signed jointly by the Acting Secre¬ 
tary of State, the Attorney General, and the Alien Property Custo¬ 
dian; . . .** 
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gested by the executive agencies concerned, there is quoted 
a letter of June 29, 1945, signed jointly by the Acting Sec¬ 
retary of State, the Attorney General and the Alien Prop¬ 
erty Custodian. 7 The letter which endorsed the bill con¬ 
tains the following sentence: 

“Appropriate safeguards are contained in the legis¬ 
lation itself against possibility of return of property 
having any real enemy taint.” (Italics supplied.) 
House Rep. No. 1269, 79th Cong., 1st Sess., pp. 8, 9.) 

Similarly, in a later favorable report of the Senate Com¬ 
mittee (Senate Rep. No. 920, 79th Cong., 2nd Sess.) it was 
said: 

“Further explanation of the bill is found in the follow¬ 
ing favorable departmental reports:’’ (p. 7). 

The first report is from the Acting Secretary of State 
in the form of a letter dated December 29, 1945. Among 
other things, this letter says: 

• “It should be emphasized that this bill is carefully de¬ 
signed not to return property to enemies or to persons 
of enemy taint.” (p. 8.) (Italics supplied.) 

Thus, the use of the term “enemy taint 77 by the Supreme 
Court in 1947 in a Section 9(a) proceeding and the use of 
the same term in the Congressional hearings on Section 32 
in 1945 cannot be attributed to coincidence. The Court must 
have had in mind the legislative history of Section 32, 
especially since the Court specifically referred to this 
Section. 

The conclusion that Section 32 was intended to categorize 
those claimants whose “enemy taint 77 precludes return is 
underscored by Section 39 of the Act, added by Act of July 
3, 1948 (P. L. 896, 80th Cong.). Section 39 reads in part: 

“No property or interest therein of Germany, Japan, 
or any national of either such country vested in or 

7 The Custodian was then a person separate and distinct from the Attorney 
General See Brief for Appellants, p. 3, note 1. 
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transferred to any officer or agency of the Government 
at any time after December 17, 1941, pursuant to the 
provisions of this Act, shall be returned to former 
owners thereof or their successors in interest, and the 
United States shall not pay compensation for any such 
property or interest therein. . .. Nothing in this sec¬ 
tion shall be construed to repeal or otherwise affect the 
operation of the provisions of section 32 of this Act or 
of the Philippine Property Act of 1946. ’ ’ 

It is apparent on the face of this section that it was in¬ 
tended to reaffirm the law that persons eligible to return 
under Section 32 were not ‘‘German nationals’ * (i.e., hostile 
to the United States). In the House Report (House Rep. 
No. 976, 80th Cong., 1st Sess., July 17, 1947), the following 
statement was made, at page 3, with regard to Section 39: 

“Section [39] leaves unaffected the provisions of the 
Philippine Property Act of 1946 and of section 32 of 
the Trading With the Enemy Act, as amended by the 
Act of March 8, 1946. In the former act the Congress 
authorized the transfer of vested enemy property 
located in the Philippines to the Republic of the Philip¬ 
pines. The latter act authorizes, under certain condi¬ 
tions, the return of vested property to persons not 
hostile to the United States.” 

Accordingly, if claimant Zander is eligible for return 
under Section 32, she is free from enemy taint and would 
be entitled to return under Section 9(a). A contrary inter¬ 
pretation creates two procedural avenues governed by en¬ 
tirely different substantive rules as to who is entitled to 
return—a result for which there is no justification in the 
legislative history of the Act, and which is contrary to the 
harmonious reading of the entire Act which the Supreme 
Court has twice enjoined. Clark v. Uebersee, supra; Mark¬ 
ham v. Cabell, supra . 

Therefore, a single question of law is presented, whether 
the case be treated under Section 9(a) or under Section 32— 
namely, whether an American citizen who under German 
law also possesses German citizenship is substantively dis¬ 
qualified for return by the language of Section 32(a) (2) (D). 
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m 

The Decision of the Court Below was Substantively Correct in 
Holding that the Act Does Not Preclude Return of Vested 
Propert y to an American Citizen also Possessed, Under 
German Law, of German Citizenship. 

The basic legal question presented in this case revolves 
around the correct interpretation of Section 32(a)(2)(D)of 
the Act, which provides for the return of vested property 
upon a determination by the President or his designated 
agent that the owner is not 

“an individual who was at any time after December 7, 
1941, a citizen or subject of Germany, Japan, Bulgaria, 
Hungary or Rumania, and who on or after December 
7, 1941, and prior to the date of enactment of this sec¬ 
tion, was present (other than in the service of the 
United States) in the territory of such nation or in any 
territory occupied by the military or naval forces 
thereof or engaged in business in any such territory... 
50 U. S. C. A. (War Appendix) § 32(a) (2), as amended 
by P. L. 370, 80th Cong., 1st Sess., approved August 
5, 1947.” 

The Director of the Office of Alien Property, in his de¬ 
cision in the Fritze case, supra, p. 2, held that as a matter 
of law this section precluded return to an American citizen 
who was also, under German law, a German citizen. He 
adhered to this decision in refusing to return the vested 
property of claimant Zander. The Director maintains, ap¬ 
parently, that the German law transcends the American 
law when the phrase “citizen of Germany” is used in a 
statute applicable to his Office. 

The Director’s conclusion is appalling, resting as it does 
on the premise that an American administrative agency in 
determining citizenship should search the laws of a foreign 
nation and ignore those of the United States. Such a ruling 
is contrary to the precedents in other fields of American 
law, finds no support within the Act or its legislative his¬ 
tory, and is inconsistent with the purposes of the Act. 
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A. The Ruling of the Director is in Conflict with Established Law. 


There is no precedent for the position that the phrase 
“citizen of Germany” can, in a proceeding before an Ameri¬ 
can tribunal, encompass a citizen of the United States. 

The position taken by the Office of Alien Property in this 
matter flouts one of the major purposes for which the Cable 
Act was adopted. The Cable Act 8 provides that: 

“. . . a woman citizen of the United States shall not 
cease to be a citizen of the United States by reason of 
her marriage.” 42 Stat. 1021 (1922), 46 Stat. 1511 
(1931). 

Prior to the Cable Act the law provided that: 

“. . . any American woman who marries a foreigner 
shall take the nationality of her husband.” 34 Stat 
1228 (1907). 

Congressman Vaile, who steered the Cable Act through 
the House of Representatives for the Committee on Immi¬ 
gration and Naturalization, explained the purposes of the 
Act to the House on June 20,1922. 62 Cong. Rec. 9040, et seq. 
(67th Cong., 2d Sess.) He referred to the plight during 
World War I of “the American-born woman who ... found 
herself an alien enemy because her husband was a subject 
of the German Kaiser,” in consequence of which her “prop¬ 
erty was sequestered, and [she was] subject to the legal 
duress and restrictions and the social suspicion and ostra¬ 
cism which attached to the status of alien enemies.” He 
then said, 62 Cong. Rec. at 9041: 

“Now, Congress recognized the unfairness of retaining 
the property of American-born women whose status 
was technically that of alien enemies by reason of their 
marriage by providing for its release—Act of February 
27,1921 (41 Stat. 1147).* The necessity of such correc- 

s As pointed out in Conclusion of Law III in the Zander case below, Joint 
App., p. 30, 

“The intent, meaning and spirit of the Cable Act has been transferred 
to and included id the Nationality Code, approved October 14, 1940 (54 
Stat. 1174), Section 317 (Title 8, U. S. C., Section 717).” 

® Section 9(b)(3) of the Trading with the Enemy Act. (Footnote ours.) 
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tions will be avoided in the future by the passage of 
this bill.” (Italics supplied.) 

In view of this clear statement of Congressional purpose, 
the Director’s ruling interpreting Section 32(a)(2)(D) of 
the Act is no less than a direct defiance of Congress. 

The ruling is, moreover, in conflict with the Alien Enemy 
Act, 50 U. S. C. §§ 21, 24, and the litigation thereunder. 
That Act, which has been on the statute books without sig¬ 
nificant change since 1798, authorizes the restraint and 
detention during wartime of 

“all natives, citizens, denizens, or subjects of the hostile 
nation or government . . . who shall be within the 
United States and not actually naturalized.” 

The only logical interpretation of the Alien Enemy Act 
is that the words “citizens ... or subjects” as used therein 
mean citizens or subjects as determined by American law. 
If, for example, “citizens ... or subjects” in that Act is 
read to mean citizens or subjects as determined by German 
law, then it follows that a naturalized American citizen 
would not be subject to detention as an enemy alien even 
though German law still claimed him, while a native-born 
American citizen would be subject to disabilities for no 
other reason than that Germany claimed his allegiance. It 
is submitted that Congress intended no such absurd result 
and consequently no such application. Can it then be said 
that the same words in Section 32 of the Trading with the 
Enemy Act have a different meaning? 

Only one case arising under the Alien Enemy Act has 
been found turning squarely on the issue of dual nationali¬ 
ties, one of which was American. 10 And the opinion in that 

The eases which have arison fall into two categories: (1) those involving 
questions of naturalization and/or expatriation under American law, e.g.. 
United States ex rel. De CScco v. Longo, 46 F. Supp. 170 (D. Conn. 1942), 
Banning v. Penrose, 255 Fed. 159 (N. D. 6a. 1919), Ex parte Gilroy, 257 Fed. 
110 (S. D. N. Y. 1919), Ex parte Graber, 247 Fed. 882 (N. D. Ala. 1918), 
Ex parte Fronklin, 253 Fed. 984 (N. D. Miss. 1918), and (2) those in which 
both nationalities were foreign. E.g., United States ex rel. Schwarzkopf v. Uhl, 
137 F. (2d) 899 (C. C. A. 2d 1943), United States ex rel. Zdunic v. Uhl, 137 
F. (2d) 858 (Cl C. A. 2d 1943). Ex parte Bisse, 257 Fted. 102 (S. D. N. Y: 
1919), Minotto v. Bradley, 252 Fed. 600 (N. D. IlL 1918), United States 
ex rel. D’Esquiva v. Uhl, 137 F. (2d) 903 (C. C. A. 2d, 1943). 
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case flatly rejected the proposition that a native-born Ameri¬ 
can citizen could be deemed to be a Japanese citizen, for 
Alien Enemy Act purposes, because he was, in the eyes of 
Japanese law, a Japanese citizen. The theory was char¬ 
acterized as “judicially wholly unsound’’ and “constitu¬ 
tionally impossible.” Ex parte Todayasu Abo, 76 F. Supp. 
664, 666 (N. D. Calif. 1947). 

The absence of any litigation other than the Tadayasu 
Abo case may in itself be the most significant fact in the 
judicial experience of the Alien Enemy Act; apparently, 
only one Attorney General has ever sought to impose the 
disabilities of the Act on an American citizen possessed of 
“dual nationality” by operation of foreign law. And that 
attempted application of the Alien Enemy Act was directed 
only against Japanese-American dual nationals who had 
“renounced” their American citizenship, and thus—ac¬ 
cording to the argument rejected by the court—breathed 
life into their latent Japanese citizenship. 

Nor has any court resorted to foreign law to determine 
citizenship under the Alien Enemy Act unless American law 
was not available. The language used by two courts in 
framing the issues in Alien Enemy Act cases sheds light 
directly on the instant problem. In United States ex rel. 
D’Esquiva v. Uhl, 137 F. (2d) 903 (C. C. A. 2d, 1943), it 
is said at page 905: 

“The exception of those who have been naturalized is 
necessary only because of the term ‘native’; the other 
classes named would cease to be ‘citizens, denizens or 
subjects’ of a hostile nation by the very fact of na¬ 
turalization in the United States (Italics supplied.) 

In Banning v. Penrose, 255 Fed. 159 (N. D. Ga. 1919), it 
is said at page 160: 

“The only thing for the court to consider in this case 
is whether or not Mr. Banning ... was an alien enemy 
or a citizen of the United States. If he was regularly 
naturalized and has not expatriated himself, then he is 
not an alien enemy, but a citizen, although a natural¬ 
ized citizen only.” (Italics supplied.) 
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The conclusion is inescapable that as long as American 
citizenship exists under American law, the foreign law of 
citizenship must be disregarded for purposes of the Alien 
Enemy Act. According to the Senate Committee on Im¬ 
migration, this was the view of the Department of Justice 
in World War II. Senate Report No. 1496, 77th Cong., 2d 
Sess., p. 2 (1942). 

Nor do judicial cases which deal with “dual nationality” 
support the proposition that the German law of nationality 
be given effect under Section 32(a)(2)(D) of the Act. 
On the contrary, they furnish compelling precedent for 
applying the American municipal law of citizenship. 

In Perkins v. Elg, 307 U. S. 325 (1939), the leading case 
on the subject, Chief Justice Hughes was faced with the 
question of determining whether Elg, who under Swedish 
law was regarded as a citizen of Sweden, was an alien 
within the meaning of the Federal deportation laws. He 
held that the fact that Elg may have had Swedish national¬ 
ity by operation of Swedish law did not compel the con¬ 
clusion that such person lost the citizenship acquired under 
American law. Although he recognized the existence of 
Swedish law as he would any other fact, he decided that 
Elg was an American citizen and could not, therefore, be 
deemed an alien within the meaning of the deportation 
laws. 

We have precisely the same situation in this case. In 
the Elg case an individual was a foreign ‘ ‘ citizen ’’ by 
the law of a foreign sovereign as well as a United States 
citizen by the American law. Mrs. Zander is just such an 
individual. In the Elg case, the court had to construe an 
Am erican statute in a case in which no foreign interest 
was at stake. Presently before the Court is just such a 
statute and just such a situation. In the Elg case, Chief 
Justice Hughes refused to accord any significance to the 
foreign law. Instead he ignored it and gave full effect 
to the American law of nationality. For purposes of 
American municipal law it is evident he felt himself bound 
to regard the individual as having that citizenship which 
the American municipal law conferred upon her. That is 
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all that Mrs. Zander asks that the Office of Alien Property 
be required to do in this case. 

The only case which lends any apparent support to a 
position contrary to the appellee’s is Von Zedtwitz v. Suth¬ 
erland, 26 F. (2d) 525, 58 App. D. C. 153 (1928), and that 
case is readily distinguishable from the instant case and 
from the Elg case on the facts. There, the court, after 
reviewing claimant’s war service as an officer in the Ger¬ 
man army and his birth in Germany, concluded that he 
was a German citizen and therefore an enemy. Then the 
court by way of dictum and in reply to his claim of dual 
nationality observed that the claimant, assuming his na¬ 
tionality was both German and Swiss, could not have his 
property returned because it could not be said that he was 
not an enemy, so long as one of his nationalities was Ger¬ 
man. There was no American municipal law available for 
the court to apply to the issue of German and/or Swiss 
citizenship. While there is no reason for an American 
tribunal to prefer Swiss law over German law or vice 
versa, on the other hand, there is every reason for an 
American tribunal to apply its own municipal law in pref¬ 
erence to German law and especially is this true when con¬ 
struing a Federal statute in a case such as this in which 
no foreign national interest is present. 

The conclusion to be drawn from these cases is that the 
fact of dual nationality has no legal significance in Ameri¬ 
can municipal law except possibly in cases where both the 
nationalities are foreign and the American municipal law 
is silent as in the Von Zedtwitz case. The instant case 
is not within the exception. 

And this view is supported by the language of Chief 
Justice Fuller, dissenting in United States v. Wong Kim 
Ark, 169 U. S. 649 (1898) (at page 720): 

“Indeed double allegiance in the sense of double na¬ 
tionality has no place in our law”. 

Chief Justice Fuller’s view was reiterated in haec verba 
and made the basis of decision as recently as 1941 by 
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Groner, C. J. in Isenberg v. Biddle, 125 F. (2d) 741, 75 
App. D. C. 100. In that case claimant, admitting that he 
was a naturalized German, sought recovery of property 
held by the Alien Property Custodian on the ground that 
he was a dual national, having been bora in Hawaii and 
having been indefeasibly invested with Hawaiian citizen¬ 
ship by reason of the fact that Hawaiian law denied the 
right of expatriation, and having later become an Ameri¬ 
can citizen under the Organic Act by which Hawaiians 
were clothed with American citizenship. The court very 
properly rejected his claim on the ground that dual na¬ 
tionality has no such application in our law. 

It is thus clear that established principles of American 
law require the application of American law, and the dis¬ 
regarding of German law, in determining the impact of 
Section 32(a)(2)(D) of the Act on an American citizen 
also possessed, under German law, of German citizenship. 

B. The Ruling of the Director Finds no Warrant in the legislative 
History of Section 32 , or in the Section as a Whole. 

In the face of established law, it is incredible that Con¬ 
gress could have intended the phrase “citizen of Ger¬ 
many” as employed in Section 32(a) (2) (D) to require 
the application of German, rather than American, law. 
Certainly any such purpose would have been definitely and 
clearly marked in the hearings, reports and debates that* 
preceded enactment of Section 32. And yet, the legisla : 
tive history contains not one word to indicate that Con¬ 
gress intended to subordinate American law to German 
law in determining who was a “citizen of Germany”. 

Certainly, if it had been the intention of Congress in 
1946 to pass a law which adopted the German law of citi¬ 
zenship rather than the American, the bill would scarcely 
have gone through without comment For example, in 
1942, Senator Taft objected to the Stewart Bill which would 
have authorized the detention of Japanese-Americans. His 
reason was that the preamble to the Stewart Bill recog- 
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nized Japanese claims to the allegiance of native-born 
Americans of Japanese descent who, of course, under our 
law are American citizens. He said: 

“The principle ... is also the position taken by the 
Germans, and it is also the position taken by the Eng¬ 
lish in the War of 1812 . . . 

“It is a position which the United States has never 
recognized. We absolutely deny that the Japanese 
have any right to say that a citizen of the United 
States is a citizen of their country.” 88 Cong. Rec. 
5428. 

Senator McKellar expressed agreement with Senator Taft. 
The bill evidently died without being brought to a vote. 

In this connection, it is important to note that Congress 
did not undertake in Section 32 to name those qualified 
for return of vested property. Instead, it undertook to 
name those who were disqualified to such return, and left 
all others fully qualified. By virtue of this fact, the order 
of procedure under Section 32 is first to determine whether 
the claimant is disqualified. If she is not disqualified, 
then she is ipso facto qualified for return. It cannot be 
said that Congress intended to disqualify a claimant such 
as Mrs. Zander, for the record shows that Congress did 
not even give a passing thought to ,the possibility that 
“citizen of Germany ”! might be construed to include an 
Am erican citizen. The doubt as to the meaning of Section 
32(a)(2)(D) is a doubt not primarily as to qualification 
but as to disqualification; unless the legislative history 
under the statutoiy pattern which Congress has adopted 
shows an intention to disqualify any doubt must be re¬ 
solved in favor of the claimant. 11 

ii It ia particularly appropriate to resolve such doubts in favor of the claim¬ 
ant where the claimant is an American citizen. The reasons for so doing were 
well stated in Duisberg v. Crowley, 54 F. Supp. 365, 367 (D. IT. J. 1944) (ac¬ 
tion under Section 9(a) of the Act): 

“It appears on the face of the complaint that plaintiff is a resident 
citizen of the United States. The restrictions involved in the term 
* national’, as defined, are in derogation of his rights as a citizen; there¬ 
fore they should be construed favorably toward him wherever possible 
without thwarting the valid objects of the Act.” 
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Furthermore, the overall intention of the bill as ex¬ 
pressed in the Committee report sustains the claimants 
contention. 

“The intention of the bill is to permit non-hostile 
persons, to whom return of property would be author¬ 
ized, to be placed in the same position they would 
have occupied but for the vesting of their property 
. . H. R. Rep. No. 1269, 79th Cong., 1st Sess., p. 2 
(1945). 

“The former owners of such property include friendly 
citizens of the various countries that were overrun by 
the enemy, friendly neutrals, American citizens who 
were caught by the outbreak of war, behind enemy 
lines . . . Such persons are now [mistakenly printed 
as ‘not’] 4 enemies’ as that term is defined in the 
Trading with the Enemy Act. . . . 

“These persons have in the opinion of the committee 
a strong moral right to the return of their property, 
but legislation is required to bring this about since 
present law does not permit return of the property 
of even these technical 4 enemies’.” Id. at 2. 

4 4 The Committee also believes that no American citi¬ 
zens who have in fact retained their citizenship, over¬ 
coming all presumption of its loss by virtue of resi¬ 
dence abroad, should be prevented from regaining 
their property solely because of their having remained 
abroad.” Id. at 4. 

The conclusion that § 32(a)(2)(D) was not intended 
to disqualify a claimant such as Mrs. Zander is further 
supported by the language of Section 32(a)(2)(C), which 
subsection immediately precedes the applicable Subsection 
(D) and shows that Congress sedulously avoided including 
American citizens in the category of persons disqualified 
for return of property. Subsection (C) permits return of 
property upon a determination that the owner is not 

44 (C) an individual voluntarily resident at any time 
since December 7, 1941, within the territory of such 
nation, other than a citizen of the United States or a 
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diplomatic or consular officer of Italy or of any nation 
with which the United States has not at any time 
since December 7,1941, been at war . . .” 50 U. S. C. A. 
(War Appendix) § 32(a)(2)(C), as amended by 
P. L. 370, approved Aug. 5, 1947. (Italics supplied.) 

The fact that Congress was careful to save American 
citizens from the disqualifying language of Subsection (C) 
where the test is geared to residence, indicates that Con¬ 
gress intended to enable all such citizens regardless of 
residence to recover their property. It would be a patent 
frustration of Congressional intent to construe the next 
succeeding section as disqualifying one of these same 
American citizens for no other reason than that she was 
regarded as a German citizen by the German law. 

Attention should also be called to the fact that this sav¬ 
ing clause in Subsection (C) applies to American citizens 
voluntarily resident in hostile territory. 12 If Congress in¬ 
tended to save from disqualification American citizens vol¬ 
untarily resident in hostile territory, surely it must be 
assumed that it did not intend to disqualify in a companion 
section of the Act a claimant such as Mrs. Zander who 
was caught by the outbreak of war in hostile territory 
and was unable to return home. See Findings of Fact 6, 7, 
Joint App. pp. 24-26. It is submitted that the two sub¬ 
sections should be read together, the law given a synoptic 
interpretation, and the return of claimant’s property not 
denied on the basis of possession, under German law, of 
German citizenship. Such an interpretation and such an 
implementation would be in accord with the reasonably 
inferrible legislative intent. 

The anomalous effect of denying return to Mrs. Zander 
on the ground she is a “citizen” of Germany is heightened 
if consideration be given to the Act of August 5, 1947, 
61 Stat. 784. This law amended Section 32(a)(2) so 

12 Congress thus eliminated any restriction which Section 2(a) [or Section 
5 (b)] might otherwise have imposed on the return of vested property to 
American citizens, wherever resident. 
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as to remove from the disqualified classes all Italian 
citizens, subjects and corporations. It is indeed a 
curious reading of legislative intent to find that no 
person is disqualified for return of his property by virtue 
of Italian citizenship, but that Congress, without comment 
on the point, intended to disqualify an American citizen 
who was regarded by German law as a German citizen. 

C. The Ruling of the Director is Inconsistent with the Policy Embodied 

in Section 32. 

It is illuminating to go beyond the words chosen by 
Congress in enacting Section 32 and to analyze the Section 
from the standpoint of fundamental policy incorporated 
therein. Such analysis, it is submitted, demonstrates be¬ 
yond peradventure that Congress did not intend to enact 
a blanket prohibition of return of vested property to 
American citizens also possessed, under German law, of 
German citizenship. 

As shown by the passages from the House Report, quoted 
supra, p. 24, Section 32 reflects a policy to ameliorate the 
rigors of alien property custodianship as to individuals 
who were the victims of circumstance rather than active 
adherents to the enemy cause. This policy was imple¬ 
mented by proscribing return to five designated classes 
who, by reason of residence, citizenship, or business or¬ 
ganization, may be conclusively deemed hostile. At the 
same time, discretion was apparently preserved to deny 
return to an individual whose residence, citizenship, or 
business organization was compatible with either hostility 
or friendliness, but in whose case factors not susceptible 
to formulization were deemed to make return contrary to 
the interests of the United States. See Section 32(a) (5) 
of the Act, discussed infra, p. 29, et seq. 

The correctness of this interpretation of Section 32 is 
apparent if consideration be given to the disqualified 
classes: 
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A. An enemy government. 

B. A business entity organized under enemy law. 
Exception : Enemy-domiciled organizations wholly- 
owned by United States citizens or corporations. 

C. A voluntary resident of enemy territory. 
Exceptions : (1) citizens of the United States; (2) 
victims of racial, religious or political persecution. 

D. Enemy citizens. 

Exception: Victims of persecution. 

E. Foreign corporations controlled by enemy nationals. 
Exception: Corporations domiciled in territory oc¬ 
cupied by Germany, ownership or control of which 
was seized by Germany. 

[A further exception , applicable to each of the pro¬ 
scribed classes, enables return to the Italian govern¬ 
ment, its nationals and business entities.] 

It will be noted that the exceptions to each disqualified 
class remove the sub-classes of persons who, while falling 
within the primary definition applicable to the class, would 
be regarded in ordinary language as probably “friend” 
rather than “enemy”. The residue of disqualified encom¬ 
passes only persons who are unquestionably enemy. 

As to a claimant not within a disqualified class, or 
within an exception, return may still be denied where in¬ 
dividual activities make the claimant an “enemy”, in the 
common, non-technical meaning of the term. 

It is submitted that the American citizen also possessed 
of German citizenship falls clearly within the class of non- 
disqualified and exceptions to the disqualified, rather than 
within the disqualified classes. This is true because the 
fact of dual nationality is not determinative of hostility 
or friendship, but may be compatible with either. In ef¬ 
fect, the status of a German-American dual national as 
“friend” or “enemy” can be determined only on the 
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basis of factors other than double citizenship. One can 
hypothesize “good” and “bad” dual nationals endlessly; 
it is probable that every example of a dual national to 
whom denial of return would be inequitable can be matched 
by an example to the contrary—and vice versa. One may 
visualize the German-American dual national who served 
in the German army; one may also imagine a similar dual 
national who was unable to leave Germany because of con¬ 
finement in jail, for, say, refusal to serve in the German 
army. 

Perhaps the clearest illustration of the lack of a basic 
relation between possession of dual nationality and denial 
of return stems from the stipulated and uncontested facts 
of the present case. Mrs. Zander acquired German citi¬ 
zenship, in the eyes of German law, by marrying a German. 
She made every effort to preserve her American citizen¬ 
ship; she at all times retained her permanent domicile in 
the United States; force of circumstances detained her 
in Germany until the outbreak of war between the United 
States and Germany; her efforts to return to the United 
States after December 11, 1941, were thwarted; the Ger¬ 
man authorities treated her as an enemy of Germany; at 
the earliest opportunity she joined the American forces 
and rendered assistance thereto. An American man, who 
married a German woman and thereafter lived in Germany, 
would not acquire German citizenship, even in the eyes of 
German law. He would, therefore, be entitled to return 
of vested property—and this would be true even though 
he resided in German voluntarily. It is submitted that 
no basis can be found in logic or in the policy of Section 
32 to impute to a silent Congress an intention so to 
discriminate against women. 

The only logical conclusion, from the policy reflected in 
Section 32 of the Act, is that an American citizen also pos¬ 
sessed, under German law, of German citizenship is eligible 
for administrative return under Section 32 and, accord¬ 
ingly, is entitled to judicial return pursuant to Section 
9(a). 
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IV 

It is Not Necessary to Remand the Zander Case or to Refer it Back 
to the Office of Alien Property for Further Findings Prior to 
Return of the Property Under Section 32. 

The final argument advanced by appellants is that “The 
findings . . . prerequisite to a return under Section 32 
have not been made”. Brief for Appellants, p. 17. Ac¬ 
cordingly, it is contended, the court below was not em¬ 
powered to order return of the property. 

This argument completely ignores the point, made so 
strongly on p. 2 of Appellants’ Brief and further dis¬ 
cussed herein, supra, p. 11, et seq., that claimant Zander 
sought relief in the court under Section 9(a) of the Act, 
as well as under Section 32. For this reason, the argu¬ 
ment is without weight unless appellants accept the pre¬ 
mise that Section 9(a) must be read in the light of Section 
32—a premise which, as previously indicated, leads directly 
to the conclusion that the decision below should be af¬ 
firmed without more ado. 

Even if the premise is accepted that “other findings” 
under Section 32 are prerequisite to a return of Mrs. Zan¬ 
der’s vested property, the conclusion does not follow that 
the decision below should be reversed in toto, if at all. 

The only such “other finding” that appellants see fit 
to cite in their brief, is the finding, under Section 32(a)(5), 
that return is “in the interest of the United States.” 

Granting, for purposes of argument, that such finding 
is necessary prior to return, and that such finding can be 
made only by the President or his representative ( i.e the 
Office of Alien Property), it does not follow that the deci¬ 
sion below should be completely nullified. Since the court 
below was substantively correct in its determination that 
Section 32(a)(2)(D) of the Act does not bar return to 
Mrs. Zander, and since, on the stipulated facts, no other 
Subsection of Section 32 could operate to bar return, any 
fancied requirement of a Section 32(a)(5) finding could 
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be met by remanding the case to the court below with in¬ 
structions to enter a judgment restraining appellants from 
further refusal to return Mrs. Zander’s property on the 
ground that such return is barred by Subsections (1), (2), 
(3), or (4) of Section 32(a). 

On the facts stipulated and the record presented, how¬ 
ever, it is totally unnecessary to indulge in such legal 
gymnastics. The stipulated facts show that Mrs. Zander 
was unquestionably a loyal American, that she was caught 
in Germany by the outbreak of war, that she had no in¬ 
tention of making Germany her permanent home, that she 
entered active service with the American armed forces at 
the earliest possible opportunity, that her property was 
at no time useful to the German war effort, nor is there 
danger of its future use on behalf of Germany, and that 
she has now returned to her permanent home in the United 
States. On these facts, agreed to by the Office of Alien 
Property, a finding by that Office that it was not in the 
“interest of the United States” to return Mrs. Zander’s 
property would be arbitrary, capricious, and a patent abuse 
of discretion. This conclusion is underscored when it is 
noted that appellants did not, either in the court below or 
in their brief on appeal, suggest any reason whatsoever 
why it might not be in the “interest of the United States” 
to return Mrs. Zander’s property. 

There is, unfortunately, little available material to il¬ 
luminate the meaning of the phrase “interest of the United 
States” in Section 32(a)(5) of the Act. The Regulations 
of the Office of Alien Property are almost as obscure as 
the Act. “National interest” is defined as “the inter¬ 
est of the United States under Section 32(a)(5)”. 
§ 502.100(b), 13 Fed. Reg. 9506, Dec. 31, 1948; 8 C. F. R., 
1947 Supp., § 504.100(b). The Director is empowered, by 
his own Regulations, to disallow a claim, or to suspend 
further action thereon, “whenever it appears to his satis¬ 
faction that return of property claimed is not in the national 
interest for reasons of national security or foreign affairs 
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or other matters falling within the scope of the section 
32(a)(5).” § 502.105(b), 13 Fed. Beg. 9506, supra .> 

C. F. R., supra , § 504.105(a). 

These Regulations do not, as far as can be told from 
their vague language, jibe with the apparent intention of 
Congress, as revealed by the legislative history of Section 
32(a)(5). The House and Senate Committee Reports 
(House of Representatives, 79th Cong., 1st Sess., Rep. No. 
1269 and Senate, 79th Cong., 2nd Sess., Rep. No. 920) ex¬ 
plain the purposes of this provision in the following 
manner: 

“Paragraph (5) requires one more determination to 
be made before any return can be effected under the 
bill, namely, that the particular return is in the in¬ 
terest of the United States. It is expected that this 
provision -would bar returns in doubtful cases, even 
where the other stated conditions might appear to 
have been met and where in the judgment of the State 
Department for example insufficient reciprocal pro¬ 
tection had been afforded by a foreign country to 
American citizens having claims against it.” (House 
Report, p. 6). 13 (Italics supplied.) 

It would seem, therefore, that refusal to return under 
Section 32(a)(5) would be justified only if based upon 
two factors, both of which must be present: (1) the record 
must contain evidence establishing the fact that the claim¬ 
ant engaged in activities inimical to the United States or 
beneficial to its enemies; and (2) the record must cite con¬ 
siderations of policy dictated by the State Department, 
where, for example, the nation to which the claimant owes 
allegiance fails to reciprocate in returning vested property 
to American nationals. This limitation of the scope of 
Section 32(a)(5) is, perhaps, implicit in the above-cited 
Regulations of the Office of Alien Property, and is readily 
apparent in the quoted passages from the legislative his¬ 
tory of the Subsection. 


is The Senate Report contains precisely the same language at pages 5 and 6. 
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In view of the total absence of any basis for declaring 
return to Mrs. Zander to be contrary to the “interest of 
the United States”, it is submitted that return of her 
property should not be further delayed while the Office of 
Alien Property goes through the empty formality of find¬ 
ing such return to be in the national interest. 

ADDENDUM 

A recent change of policy by the Office of Alien Property, 
bearing on the instant problem, has come to the attention 
of counsel for intervenors amici curiae. It is understood 
that current policy is not to vest property of German- 
American “dual nationals” hitherto unvested, and to re¬ 
lease from freezing controls property of such persons 
hitherto frozen, unless there is definite evidence of inimical 
activity. It is further understood that, where the amount 
involved is less than $10,000, defrosting will be authorized 
upon the affidavit of the owner that he did not engage in 
inimical activities. 

This policy heightens the injustice of continued refusal 
to return the vested property of Mrs. Zander, and claim¬ 
ants similarly situated. Such a claimant is penalized 
because of the happenstance that her property was reached 
early by the officials who made the decision to vest. 

A ruling which discriminates against women 14 is bad 
enough; a policy which discriminates against those per¬ 
sons whose papers topped the pile on the administrator's 
desk is completely unjustifiable. 

CONCLUSION 

For the reasons above set forth, the decision of the 
court below should be affirmed as to the substantive result. 

If, in the opinion of the Court, the decision is properly 
sustainable only under Section 9(a) of the Act, the case 
should be remanded for entry of judgment ordering return 
of the property under that Section. 


See p. 28, supra. 
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If, in the opinion of the Court, the Office of Alien Prop¬ 
erty could not enter a finding under Section 32(a)(5) 
adverse to claimant without being arbitrary, capricious, 
and an abuse of discretion, the judgment should be affirmed. 

If, in the opinion of the Court, the Office of Alien Prop¬ 
erty should be permitted to make a finding under Section 
32(a)(5) of the Act, the case should be remanded for 
entry of a judgment restraining defendants from further 
refusal to return under Subsections (1), (2), (3), and (4) 
of Section 32(a) of the Act. 

Respectfully submitted, 
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I 

The District Court lacked jurisdiction to order a return of 
vested property under Section 32 of the Trading With the Enemy 
Act 

In Parts I and II of the argument in our opening brief 
(pp. 10-16) we pointed out that the Trading with the Enemy 
Act, 40 Stat. 411, as amended, 50 U.S.C. App. §1 et seq ., 
precludes judicial review of Section 32 proceedings, and that 
the Administrative Procedure Act, 60 Stat. 237, 5 U.S.C. 
§ 1001 et seq., for that reason, inter alia, does not authorize 
such review. 


(1) 
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The amici curiae seek to meet this argument by the asser¬ 
tion that the Trading with the Enemy Act is 4 * silent ” on 
the question of review and by reliance on the general prin¬ 
ciples stated and applied in Estep v. United States, 327 
U.S. 114, 120, that “the silence of Congress as to judicial 
review is not necessarily to be construed” as a denial of 
judicial review and that “the question whether judicial re¬ 
view will be provided where Congress is silent depends on 
the whole setting of the particular statute and the scheme 
of regulation which is adopted” (Amici Br. pp. 7-11 ). 1 Of. 
Switchmen's Union v. National Mediation Board, 320 U.S. 
297, 301; Kirkland v. Atlantic Coast Line R. Co ., 83 App. 
D.C. —, 167 F. 2d 529, cert, den., 335 U.S. 843. 

This hypothesis of congressional silence totally ignores 
the force of Section 7(c) of the Trading with the Enemy 
Act, which in terms precludes any judicial remedy not ex¬ 
pressly stated in that Act. (Cummings v. Hardee, 70 App. 
D.C. 18,102 F. 2d 620, 627, cert. den. 307 U.S. 637) and which 
the amici are therefore compelled to dismiss cavalierly as 
“irrelevant” without further argument (Amici Br. p. 7). 2 
Moreover, having placed their reliance on the need for 
examination of the “whole setting” of the statute, the 
amici are scarcely justified in ignoring the relevant indica¬ 
tions of congressional intention to be found in the legislative 
history of Section 32 and related enactments. An examina¬ 
tion of that history, which was summarized in our opening 
brief (pp. 12-13), clearly discloses the congressional inten- 

1 Other authorities relied on by the amici , Federal Power Comm. 
v. Pacific Power & Light Co., 307 U. S. 156; Federal Communica¬ 
tions Comm. v. PottsviUe Broadcasting Co., 309 U. S. 134; and 
Securities Exchange Comm. v. Chenery Corp., 318 U. S. 80, are 
irrelevant to this issue. Those cases merely relate to the question 
of the scope of permissible review where the statute expressly pro¬ 
vides for review; they have no bearing on the question whether any 
review can be had where the statute precludes review. 

2 “The sole relief and remedy of any person having any claim to 
any money or other property heretofore or hereafter conveyed, 
transferred, assigned, delivered, or paid over to the Alien Property 
Custodian, or required so to be, or seized by him shall be that 
provided by the terms of this Act ...” (Emphasis added.] Amici 
are forced to the astonishing contention that the limitation of the 
“relief or remedy” to that provided by the Act “leaves completely 
open the question whether an administrative remedy provided by 
the Act is subject to judicial review.” (Amici Br. p. 7.) 
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tion that Section 32 was to provide a discretionary remedy 
from the denial of which no judicial review is available. 

The legislative origins of Section 32 are found in H.R. 
4840 which was introduced in the House (78th Congress, 2d 
Session) at the instance of the Attorney General and the 
Alien Property Custodian, acting jointly. The bill con¬ 
templated a complete overhaul of the Trading with the 
Enemy Act as to returns, payment of debt claims and ad¬ 
ministrative matters growing out of World War II vest¬ 
ings. Section 32 of that bill was designed primarily to make 
possible the return of vested property to so-called technical 
enemies, ineligible under Section 9(a). 3 Section 32(a), 
couched in terms similar to those of the present Section 
32, provided for the return of property to such persons 
whenever the Executive was of the opinion that such re¬ 
turn “would not be contrary to the interest of the United 
States.” In a joint letter to the Speaker of the House, 
relating to the proposed legislation (Hearing before House 
Committee on the Judiciary (Subcommittee 1) on H.R. 
4840, 78th Cong., 2d Sess. (1944), p. 11), the Attorney 
General and the Custodian stated that proposed Section 
32(a) “provides an administrative method for the return 
of property in particular cases without judicial proceed¬ 
ings.” 4 The session expired before H.R. 4840 was reported 
out of Committee. 

Comparable provisions to those of Section 32(a) of H.R. 
4840 were introduced at the next session of Congress as 
H.R. 3750, which became Section 32 of the Act. The scheme 
of administrative returns without judicial review was re¬ 
tained. The non-availability of judicial review was clearly 
expressed at the Hearings on H.R. 3750 by Mr. Markham, 
the then Alien Property Custodian: 

I want to be sure I make this clear. Supposing a 
person applies to the Custodian for the return of a 
property, and for reasons that I deem appropriate un- 

3 These included primarily residents of countries occupied by 
the enemy during the war. 

4 Subsection (b) contained provisions for judicial relief by way 
of an independent suit for a return comparable to that provided 
in Section 9(a), or by way of a suit for just compensation. There 
was no provision for judicial review of the administrative deter¬ 
minations under subsection (a). 
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der the bill I refuse to return the property. Now, we 
will say this person would have to be a technical enemy, 
a Frenchman. He has no right to compel me to return 
it under this bill. [Hearings before House Committee 
on the Judiciary (Subcommittee 1) on H.R. 3750, 79th 
Cong., 1st sess., p. 14.] 

A like understanding was expressed by opponents of the 
bill. Thus Mr. Charles R. Carroll, representing the National 
Foreign Trade Council, was asked respecting the adminis¬ 
trative discretion to return under Section 32: “Is there 
any judicial review of that very question?” He replied: 
“On specific returns; no sir.” Hearings before Senate Sub¬ 
committee on the Judiciary, S. 2378 and S. 2039,79th Cong., 
2d Sess., p. 59. See also Hearings before House Committee 
on the Judiciary (Subcommittee 1) on H.R. 3750, 79th 
Cong., 1st sess., pp. 11, 14, 34, 35, 38, 51, 52. Although the 
desirability of providing for judicial review was repeatedly 
urged before both committees of Congress by opponents of 
the bill, no change was made in the bill in this respect. 

This categorical refusal of Congress to provide for ju¬ 
dicial review, although its lack had been repeatedly pointed 
out and discussed, is in sharp contrast to Congress ’ action 
in making explicit provision for review in other amend¬ 
ments to the Trading with the Enemy Act adopted at the 
same session and considered by the same committees. Thus 
Section 20 of the Act, amended in the same bill which con¬ 
tained the new Section 32, made explicit provision for ju¬ 
dicial review of determinations of allowable counsel fees 
in return proceedings. Section 34, added at the same ses¬ 
sion of Congress by Public Law 671, approved August 8, 
1946, likewise contained explicit provision for judicial 
review of administrative determinations of debt claims 
allowable out of vested property. In each case the commit¬ 
tee reports expressly commented on the availability of judi¬ 
cial review. H.R. Rep. 1269, p. 7, S. Rep. 920, p. 7, 79th 
Cong., 2d sess.; H.R. Rep. 2398, p. 13, S. Rep. 1839, pp. 
7-8, 79th Cong., 2d sess. Hence, the failure of Congress 
to make like provision for judicial review of determinations 
under Section 32, although the matter had been repeatedly 
called to its attention, cannot possibly be attributed to in¬ 
advertence but can be regarded only as a very clear indica- 
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tion that Congress intended its enactment to afford only 
a discretionary remedy and to confer no rights of judicial 
action. 5 

Further confirmation of this intention is found in the con¬ 
trast between return legislation enacted after World War 
II and that which followed World War I. After the first 
World War Congress broadened the return provisions of 
the original section 9 to allow certain former enemies to 
recover vested property. Section 9(b). /After World War 
II, Congress in 1946 again broadened the return provisions 
to allow certain former enemies to recover vested property. 
Section 32. This time, however, the remedy provided was, 
by its terms, exclusively administrative. If the 1946 Con¬ 
gress had intended to create rights to judicial relief in the 
new classes of claimants, it would presumably have either 
followed the World War I pattern, or set up a new judicial 
remedy. It did neither. 

In short, even disregarding the command of Section 7(c) 
that the remedies furnished by the Trading with the Enemy 
Act are exclusive, the “whole setting’’ of Section 32 demon¬ 
strates beyond a shadow of doubt that Congress intended 
to do no more than it said, and that its grant of a discre¬ 
tionary administrative remedy in Section 32 did not carry 
with it the creation of any new rights of judicial action. 

The above discussion makes it plain that proceedings 
under Section 32 of the Trading with the Enemy Act fall 
within the express exception to the judicial review provi¬ 
sions of the Administrative Procedure Act applicable to 
cases in which judicial review is precluded by statute.® 

8 This understanding is further confirmed by the fact that Con¬ 
gressmen Sumners and Michener, the Chairman and the ranking 
minority member of the House Judiciary Committee, respectively, 
in connection with a minor amendment to the bill which became 
Public Law 671, took pains to point out that “this amendment is 
not to be regarded as implying that there is judicial review under 
Section 32.” (92 Cong. Rec. 10485-6). 

6 We think it also clear, for the reasons stated in our opening 
brief (pp. 14-15, 16), that the case also falls within the other two 
exceptions to judicial review under the Administrative Procedure 
Act. That is, the action involved is not final, and, in any event, is 
a matter committed to the direction of the Agency. The suggestion 
that the exchange of letters set forth in appellee’s brief (pp. 18-21) 
reflects a final determination of appellee’s claim cannot be sustained. 
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The case at bar thus falls squarely within the rule of Kirk¬ 
land v. Atlantic Coast Line R. Co., 83 App. D.C. —, 167 F. 
2d 529, cert. den. 335 U.S. 843, which is discussed in our 
opening brief (pp. 15-16). 

II 

Vested property may not be returned under the provisions 
of Section 32 of the Trading with the Enemy Act to a citizen of 
Germany who was .present there during the war even though 
he may also be a citizen of the United states. 

Appellant’s opening brief did not discuss the question 
whether persons who are nationals of both Germany and the 
United States are eligible, under the terms of Section 32 
of the Trading With the Enemy Act, for the return of 
vested property. Such discussion was omitted because in 
our view the lack of jurisdiction of the District Court to 
order such returns (see Parts I and II, supra, Opening Br. 
pp. 10-16) eliminated that question from the case. Al¬ 
though we fully adhere to that view, we are nevertheless con¬ 
strained to discuss the eligibility question briefly here in 
order to correct the impression sought to be created by the 
brief of the amid curiae. The amici brief asserts that the 
position taken by the Office of Alien Property with respect 
to the eligibility of dual nationals (Matter of Emily Fritze, 
Docket No. 118, Title Claim 5893, decided February 6,1948) 
“is no less than a direct defiance of Congress” (Amid Br. 

p. 18). 7 

Section 32 provides that returns may be made if the 
President, or such officer or agency as he may designate, 
makes certain specified determinations including a deter¬ 
mination that the claimant is not: 

• • * an individual who was at any time after De¬ 
cember 7, 1941, a citizen or subject of Germany • • • 


At most, the correspondence indicates a temporary suspension of 
further proceedings pending possible legislative action. If ap¬ 
pellee has any complaint that the resulting delay is unreasonable, 
her remedy would be to apply for an order directing the Custodian 
to proceed to a determination of her claim, not to seek to review 
a determination which has not been made. 

7 The brief also asserts that the ruling “is contrary to the pre¬ 
cedents in other fields of American law, finds no support within the 
Act or its legislative history, and is inconsistent with the purposes 
of the Act” (p. 16). 
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and who on or after December 7,1941, and prior to the 
date of the enactment of this section was present (other 
than in the service of the United States) in the territory 
of such nation * * *. 8 9 [$ 32(a)(2)(D)] 

Concededly, a woman who marries a German citizen thereby 
acquires German citizenship.® If, after entering such a 
marriage, the woman was present in Germany during hos¬ 
tilities, she is squarely and inescapably within the bar of 
this subdivision. Matter of Fritze, supra . Far from being 
arbitrary, the result is one compelled by the plain language 
of the statute. 

To escape this conclusion, the amici curiae contend that 
the existence of concurrent American citizenship should 
exempt a claimant from the bar of subdivision (D). The 
arguments urged in support of this contention fall into 
two general categories: 

(1) A person who is an American citizen cannot under 
American law be regarded as possessing German 
citizenship; 

(2) Even if the existence of appellee’s German 
citizenship be recognized, the prohibition in subdivi¬ 
sion (D) should be construed as excepting those Ger¬ 
man citizens who also possess American citizenship. 

We think that neither line of argument can be sustained. 

A. Neither reason nor authority supports the proposition 
that the fact that a person is an American citizen precludes 
recognition that he is also a German citizen. 

The rule that a person is a citizen of a country if the 
laws of that country declare him so is thoroughly settled. 
It flows from the “inherent right of every independent 

8 There follows a proviso, not relevant here, which permits re¬ 
turns to political, racial or religious persecutees. 

9 German Law of Nationality of July 22, 1913, Part I, General 
Provisions: 

§6. Marriage with a German bestows the citizenship of the 
husband on the wife # # # 

§ 18. The expatriation of a married woman may be applied for 
only by the husband and when he is German only simultaneously 
with an application for his own expatriation. The application 
requires the wife’s consent * * *. (Fdg. 7, Joint Appendix, 25-26). 
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nation to determine for itself, and according to its own 
constitution and laws, what classes of persons shall be en¬ 
titled to its citizenship.” United States v. Wong Kim Ark, 
169 U. S. 649, 668; Perkins v. Elg, 307 U. S. 325, 329. It 
thus becomes not only appropriate but essential to look to 
the laws of a foreign country to determine who is a citizen 
of that country and it is in no sense ‘ 1 appalling’’ ( Amici 
Br. 16) to do so. The courts have repeatedly recognized 
this necessity. 10 

The above rule does not, as the brief for the amici curiae 
seems to argue (p. 16 et seq.), require that American 
citizenship be ignored or in any way negated. Implicit 
in the rule is the recognition that two or more countries 
with differing criteria of citizenship may claim the allegi¬ 
ance of the same person. “As municipal law determines 
how citizenship may be acquired, it follows that persons 
may have a dual nationality.” Perkins v. Elg, supra, at 
329. The Elg case is itself a clear example of the truism that 
recognition of foreign citizenship is in no way inconsistent 
with continuing American citizenship. The controversy 
there was whether an American citizen who had become 
a Swedish citizen by operation of Swedish law nevertheless 
retained his American citizenship and the rights thereof. 
The Supreme Court held that he did, and in doing so gave 
full recognition to the concept of dual citizenship. 

Perkins v. Elg is thus typical of the cases where the inquiry 
is primarily whether a person is an American citizen; if 
he is determined to be one, foreign citizenship is immate¬ 
rial for the purpose of the case. Other examples may be 
readily imagined. Thus if the question were the right to 
vote, or hold office, or enlist in the army, foreign citizen¬ 
ship would be irrelevant, the question in each case would be 
the existence of American citizenship. The Trading With 


10 To determine enemy nationality under the Trading With the 
Enemy Act: VonZedtmtz v. Sutherland, 58 App. D. C. 153, 26 
F. 2d 525; Okihara v. Clark, 71 F. Supp. 319 (D. Hawaii); to deter¬ 
mine enemy citizenship under the Alien Enemy Act, 50 U.S.C. 
§21; Ex parte Risse, 257 Fed. 102 (S.D.N.Y.); United States ex 
rel. D’Esqwva v. Uhl, 137 F. 2d 903 (CA. 2). 
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the Enemy Act, however, presents the converse situation. 
The whole purpose of this Act, as its very title denotes, was 
to strike at enemy interests, whatever their guise or color. 
En^my contacts are made determinative of the Custodian’s 
power to seize (§§5(b), 7(c)), and the claimant’s right to 
recover (§§9(a), 32). This principle is dramatically il¬ 
lustrated by the fact that a seventh generation native-born 
American is an enemy under the Act if he resides in Ger¬ 
many during the war, but a first generation German im¬ 
migrant here is not an enemy unless expressly proclaimed 
to be (§ 2). 

The critical importance of enemy nationality was em¬ 
phasized in Okihara v. Clark, 71 F. Supp. 319 (D. Hawaii), 
which concerned a claimant under Section 9 of the Trad¬ 
ing With the Enemy Act who was both a citizen of the 
United States and a subject of Japan. The court pointed 
to the fact that the claimant fell within the category of a 
‘‘national of a designated enemy country” (Executive 
Order No. 8389, § 5E(i) 5 F.E. 1400) and concluded that he 
was ineligible for a return under Section 9 (which denies 
relief to an enemy or ally of enemy). 

In thus recognizing that it is the relations with the enemy 
which are controlling under the Trading With the Enemy 
Act, the court in Okihara v. Clark, supra , was following 
the reasoning of this Court in Von Zedtwitz v. Sutherland, 
58 App. D.C. 153, 26 F. 2d 525. Returns of World War 
I seized property were permitted to citizens or subjects of 
states other than Germany and the other Central Powers 
(■§ 9(b) (1)). Plaintiff was a dual citizen of Germany 
and Switzerland. This Court decisively rejected the con¬ 
tention that he was entitled to a return: 

The legislative purpose manifestly was to exclude 
all citizens and subjects of Germany from the favor 
of the amendment, and the possession of dual citizen¬ 
ship in another country in addition to German citizen¬ 
ship affords no relief from that prohibition [58 App. 
D.C. at 155, 26 F. 2d at 527]. 

The amici brief (p. 21) makes a strenuous attempt to dis¬ 
tinguish this case on the ground that American citizenship 
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was not there involved, bnt the principle is the same. This 
Conrt did not “prefer” German law over Swiss, as the 
amid brief implies (p. 21); it simply recognized that the 
plaintiff was a German citizen—whatever else he might be. 
The same result would have followed if plaintiff had been 
both a German and American citizen. It is only when the 
concept of dual nationality is rejected that the necessity 
of picking between “conflicting” laws arises. Neither this 
Court in Von Zedtwitz, nor the Supreme Court in the later 
case of Perkins v. Elg, found any such necessity. 

Lacking support in principle or precedent for their view 
of dual nationality, the amid are forced to rely upon a 
dissenting opinion in United States v. Wong Kim Ark, 169 
U. S. 649, 720. u The majority of the Court there estab¬ 
lished a principle which is today taken for granted—that 
a person bora in the United States thereby acquires Ameri¬ 
can citizenship by express provision of the Constitution 
(Amendment XIV, $ 1), even though that person is also 
a foreign citizen by reason of the citizenship of his parents. 
Chief Justice Fuller dissented with the statement that 
“double allegiance in the sense of double nationality has 
no place in our law” (Ibid.). Not only was the Chief 
Justice’s position rejected in Wong Kim Ark but that re¬ 
jection was re-affirmed in the express recognition of dual 
nationality in Perkins v. Elg. 

As pointed out by the Supreme Court in Perkins v. Elg, 
supra, the recognition of dual nationality has also been the 
traditional policy of the Department of State. Ill Hack- 
worth, Digest of International Law (1942 ed.) 352 et seq.; 
HI Moore, International Law Digest (1906 ed.) 518. In 
1933 the Department, in considering a case like that at bar 
in which an American woman acquired foreign citizenship 
by marriage, stated: 


11 Amid also refer to certain dicta in Isenberg v. Biddle, 75 App. 
D. C. 100, 125 F. 2d 741, in this connection. If those dicta have 
any relevance at all to the present problem, they serve simply to 
emphasize the propriety of looking primarily to the German citizen¬ 
ship of a person resident in Germany during the war, in order to 
determine his status under the Trading With the Enemy Act. 
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• • • the Persian Government may rightfully treat 
as a Persian subject a woman who is married to a 
Persian subject, notwithstanding the fact that such 
woman may also be considered a citizen of the United 
States under its laws, and • • • while such a woman 
resides in Persia the Government of that country is 
in a position superior to that of the Government of the 
United States in the enforcement of obligations grow¬ 
ing out of allegiance. [Id. at 353]. 

It is thus quite clear that if an American wife of a German 
were called upon while actually in Germany to render war 
service as a duty of her citizenship in that country, the 
State Department would have no basis for objection, since 
the German Government would be in a “superior” position 
“in the enforcement of obligations growing out of allegi¬ 
ance.” 

The State Departments position in this matter is set 
forth in some detail in a letter from the Legal Adviser of 
the Department to the Director of the Office of Alien Prop¬ 
erty, dated September 23, 1947, which is printed in its 
entirety in an addendum to this brief. In pertinent part, 
the Legal Adviser stated: 

v It remains true that the question whether a person 
is a national of any state depends upon the law of that 
state, rather than upon international law, although the 
latter may place certain limitations upon the right of 
states, under certain circumstances, to claim indivi¬ 
duals as their nationals. Even with regard to the effect 
of naturalization as causing a loss of the original na¬ 
tionality it has been so far impossible to obtain general 
agreement between states. Efforts in this direction by 
delegates of our own and certain other governments at 
the Hague Conference of 1930 for the Codification of 
International Law were not successful. 

And he concluded that “it is believed that our Government 
is obliged to recognize that the women to whom you refer in 
the first paragraph of your letter retained German or 
Italian nationality under the laws of Germany and Italy, 
despite their reacquisition 12 of American citizenship.” 

12 The letter in terms deals with women who married Germans 
before 1922 and re-applied for American citizenship under the 
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B. Nothing in Section 32 or elsewhere warrants a con¬ 
struction of Section 32(a)(2)(D) as excepting German 
citizens who also possess American citizenship. 

As previously pointed out, Section 32(a)(2)(D) dis¬ 
qualifies from return 

• * * an individual who was at any time after Decem¬ 
ber 7, 1941, a citizen or subject of Germany • • • 
and who on or after December 7, 1941, and prior to 
the date of the enactment of this section [March 8, 
1946], was present • # * in the territory of such 
nation or in any territory occupied by the military 
or naval forces thereof, or engaged in any business in 
any such territory • • 

Amici seek to escape this plain and unambiguous prohibi¬ 
tion of the statute by a variety of arguments which are 
utterly lacking in pertinence. 

The return provisions of Section 32 accord to the Presi¬ 
dent or his delegate a general discretionary power of 
return but then provide that returns shall not be made if 
a claimant is found to fall within any one of a number of 
proscribed classes. Subdivision (D), which we have been 
discussing, is one of those classes. Another is Subdivision 
(C) which reads as follows: 

(C) an individual voluntarily resident at any time 
since December 7, 1941, within the territory of such 
nation, other than a citizen of the United States or a 
diplomatic or consular officer of Italy or of any nation 
with which the United States has not at any time since 
December 7, 1941, been at war: Provided, That an in¬ 
dividual who, while in the territory of a nation with 
which the United States has at any time since December 
7, 1941, been at war, was deprived of life or sub¬ 
stantially deprived of liberty pursuant to any law, 
decree, or regulation of such nation discriminating 
against political, racial, or religious groups, shall not 
be deemed to have voluntarily resided in such terri¬ 
tory; * • • 

Cable Act, 42 Stat. 1021, rather than those, such as appellee, who 
married Germans after 1922 and never lost their American citizen¬ 
ship, but the principles there stated are equally applicable to both 
classes of dual nationals. 
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Under this provision, no return may be made to an indivi¬ 
dual who was voluntarily resident in enemy territory during 
the crucial war period with two exceptions—citizens of the 
United States and persons persecuted by the enemy Govern¬ 
ment. This means, so far as Subdivision (C) is concerned, 
that an American voluntarily resident in Germany would 
not be barred from a return under Section 32. Amici argue 
(Br. 24-26) that this exception in Subdivision (C) in favor 
of American citizens is inconsistent with an interpretation 
of Subdivision (D) which denies return to dual nationals. 
Such a contention rests on the wholly fallacious hypothesis 
that a person not excluded under one of the proscribed 
classes is to be regarded as automatically eligible for 
return. The scheme of Section 32 rebuts such a notion. 
The President or his delegate must find that a claimant is 
in none of the prohibited categories. Then, and only then, 
does a claimant become eligible for return. 

Amici also argue that an anomaly would result from 
applying Subdivision (D) as it in terms reads. Return 
could be made to an American permanently resident in an 
enemy country, while a dual national who was merely 
present in an enemy country would be denied return. It is 
conceivable, of course, that in individual cases injustice 
might result. But the general policy has a sound basis. 
In setting up categories of persons to whom return would 
not be permitted, Congress was naturally concerned with 
the degree of enemy association of the claimant. It was 
not unreasonable for Congress to regard the combination 
of enemy citizenship and presence in an enemy country 
as constituting a stronger tie to that country than would 
exist in the case of an American who owed no allegiance to 
the enemy. As we have pointed out (supra, p. 11) the 
German Government would, in such a case, have the primary 
claim to allegiance. It would demand of the dual national the 
same allegiance as it would of all other German citizens. 
In any event, that was a matter for legislative determina¬ 
tion. Congress having spoken clearly, the matter is fore¬ 
closed. 
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An examination of the general pattern of Section 32 re¬ 
enforces the above conclusion. Subsection (2) bars (A) 
enemy governments, (B) enemy corporations, (C) voluntary 
residents of enemy countries (except for American citi¬ 
zens, diplomatic and consular officers, and persecutees), (D) 
all persons who were citizens or subjects of enemy coun¬ 
tries and present in such country during the war except 
persons, who were persecuted by such enemy countries, and 
(E) foreign corporations owned or controlled by persons 
ineligible to receive return. Subsection (3) is directed at 
property which was used for enemy purposes with the assent 
of the owner. Subsection (5) is the final, catch-all protec¬ 
tion, which prohibts a return unless the President or his 
delegate determines a return to be “in the interest of the 
United States”. Taken together, these provisions reflect a 
congressional design to provide for returns to former tech¬ 
nical enemies, at the same time preventing return to those 
whose enemy affiliation may have been substantial. 18 


13 The legislative history supports the view suggested by this 
reading of the statute. See H.R. Rep. No. 1269, 79th Cong., 1st Sess., 
pp. 1-2, 4-5; S. Rep. No. 920, 79th Cong., 2nd Sess., pp. 1-2, 4. The 
Committee reports (H.R. Rep., pp. 1-2; S. Rep., pp. 1-2) stated: 

The bill authorizes the President, or such officer or agency 
as he may designate, to restore property vested in or trans¬ 
ferred to the Alien Property Custodian during World War II 
to persons who were never hostile to the United States. * * * 
The former owners of such property include friendly citizens 
of the various countries that were overrun by the enemy, 
friendly neutrals, American citizens who were caught, by the 
outbreak of war, behind enemy lines. * * * No 'property 
could be returned under the biU to * * * citizens [of enemy 
nations ) who have resided in enemy or enemy-occupied ter¬ 
ritory at any time since Pearl Harbor. [Emphasis supplied.] 

H. R. Rep., pp. 4-5; S. Rep., p. 4: 

Paragraph (2) requires a determination that the owner, and 
representative or successor in interest, if any, are not within 
the proscribed categories defined in the ensuing subparagraphs. 
Thus, broadly speaking, only American citizens and nonhostile 
foreign nationals are eligible for return. 

• •••••• 
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Amici point out that dual citizenship is compatible with 
either hostility or friendship. This may be so. Congress, 
however, is frequently compelled, especially in time of war, 
to prescribe criteria which fall harshly on some shoulders. 
There is no unerring rod with which to plumb each indi¬ 
vidual’s innermost loyalties. Congress was certainly acting 
within its powers in treating as an enemy an American who 
assumed the obligations of citizenship in an enemy country 
and remained in an enemy country during time of war. The 
very ability of a dual national to adopt the protective colora¬ 
tion of the victor is not the least of the dangers which he 
presents. It may be that an effort should now be made to 
distinguish the loyal dual national from the disloyal and to 
provide redress to the former. Bills designed to achieve that 
purpose have been introduced in the Congress 14 but none 
has secured passage to date. Whatever the merits of such 
proposed legislation, the fact remains that Section 32 in its 
present form bars from consideration a dual national such as 
the present claimant. 


Subparagraph (C) precludes return to any person voluntarily 
resident at any time since Pearl Harbor within the territory 
of an enemy nation, but permits return to citizens of the 
United States who were resident in enemy territory and to 
diplomatic or consular officers, so resident, of countries with 
which we have not been at war since December 7, 1941. The 
committee believe that no person not an enemy citizen should 
be penalized solely because he was caught behind enemy lines 
and, therefore involuntarily resident there during the war. 
The committee also believe that no American citizens who 
have in fact retained their citizenship, overcoming all presump¬ 
tions of its loss by virtue of residence abroad, should be pre¬ 
vented from regaining their property solely because of their 
having remained abroad. * * * [Emphasis supplied.] 
Subparagraph (D) would prevent returns to all citizens or 
subjects of enemy countries who between the date of Pearl 
Harbor and the date of enactment of this section were present 
either in enemy territory or in enemy-occupied territory or 
were engaged in business in such territories, except that pres¬ 
ence there in the service of the United States would not 
preclude a return, other conditions being met. [Emphasis 
supplied.] 

14 See, e.g., H.R. 5960, 80th Cong., 2d Sess.; S. 1292, 81st Cong., 
1st Sess. 
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Amici also place reliance upon a remark by a Con¬ 
gressman in 1922 in connection with the bill which became 
the Cable Act, 42 Stat. 1021. This Act provided for the 
retention of American citizenship by women who married 
Germans. Congressman Vaile pointed out that such women 
had been made eligible for return of property seized in 
World War I by the Act of February 27,1921, 41 Stat. 1147. 
He expressed the opinion that the Cable Act would eliminate 
the necessity for such legislation in the future. 62 Cong. 
Bee. 9041. Amici would now elevate that remark into a con¬ 
trolling expression of legislative policy for the purposes of 
interpretation of a statute on another subject enacted by an¬ 
other Congress 24 years later. To state such an argument 
is to answer it. 

Under the express terms of Section 32(a)(2)(D) there is 
no possible warrant for making an exception in favor of 
a German citizen who also possesses American citizenship. 

Respectfully submitted, 

David L. Bazelon, 

Assistant Attorney General. 

James L. Morrisson, 

J. Roger Wollenberg, 

Robert B. McKay, 

Attorneys; 

Department of Justice, Washington, D. C ., 

Attorneys for Appellants. 
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ADDENDUM 

Department op State, Washington 

September 23, 1947. 

My dear Mr. Bazelon: 

Reference is made to your letter of August 4, 1947 in 
which you inquire whether the Department recognizes the 
German or Italian citizenship of American women who 
married German or Italian nationals prior to September 
22, 1922, thereby losing their American nationality, who 
reacquired American citizenship during the 1930’s and who 
thereafter returned to Germany or Italy where they con¬ 
tinued to reside with their husbands until the termination 
of hostilities. 

You refer to a communication from Secretary of State 
Lansing to Senator Lodge, dated June 9, 1915, regarding 
the subject of dual nationality. In that communication, the 
following statement is made: 

“The cases of persons born in the United States of 
alien parents should not be compared with the cases 
of persons born abroad, who have obtained naiuraliza- 
tion as citizens of this country. In the former cases 
the Department recognizes now, as it always has here¬ 
tofore, that the persons concerned are born with a 
dual nationality. In the latter cases, the Department 
does not recognize the existence of dual nationality in 
view of the fact that persons who obtain naturalization 
as citizens of this country are required to renounce their 
original allegiance.” (Italics added.) 

It should be observed that this statement, which was made 
prior to the passage of the Act of September 22, 1922, 
related not to American born women who, after losing 
American citizenship by marrying aliens, had resumed such 
citizenship through naturalization, but to “persons bom 
abroad, who have obtained naturalization as citizens of 
this country”. At the time when the statement was made 
the law of the United States, as well as the laws of foreign 
countries, contained provisions to the effect that, with some 
exceptions, the citizenship of married women followed 
that of their husbands. 

It appears from your letter that the women to whom you 
refer reacquired American citizenship sometime during the 
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1930’s while their marriages were still subsisting, pre¬ 
sumably under Section 2 of the Act of July 3, 1930, which 
required “full and complete compliance with the naturaliza¬ 
tion laws”, subject to certain exceptions, not pertinent 
here. Such compliance would have necessitated the taking 
of an oath of allegiance to the United States, as provided 
for in the Act of June 29, 1906, requiring the renunciation 
of allegiance to a foreign state. 

It remains true that the question whether a person is 
a national of any state depends upon the law of that state, 
rather than upon international law, although the latter may 
place certain limitations upon the right of states, under 
certain circumstances, to claim individuals as their nationals. 
Even with regard to the effect of naturalization as causing 
a loss of the original nationality it has been so far im¬ 
possible to obtain general agreement between states. Efforts 
in this direction by delegates of our own and certain other 
governments at the Hague Conference of 1930 for the Codifi¬ 
cation of International Law were not successful. (See 
Hyde’s International Law, Volume 2, pages 1149-1151). 

It is true that the Government of the United States has 
for many years taken a strong stand with regard to the 
American nationality of persons of foreign birth who have 
obtained naturalization in this country upon sworn declara¬ 
tions that they intended to reside permanently in the United 
States and perform the duties of citizenship therein. The 
statements in the letter of June 9, 1915 from Secretary 
Lansing to Senator Lodge and in Article 278 of the Treaty 
of Versailles, to which you refer, related to such naturaliza¬ 
tion. These statements were made before the passage of the 
Act of September 22, 1922 and did not contemplate cases of 
American women married to aliens. Moreover, at the 
time when the statements were made Section 1994 of the 
Revised Statutes of the United States and the Expatriation 
Act of March 2,1907, 34 Stat. 1228, were still in effect. The 
former provided that “any woman who is now or may 
hereafter be married to a citizen of the United States, and 
who might herself be naturalized, shall be deemed a citizen”, 
and Section 4 of the latter provided that “any American 
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woman who marries a foreigner shall take the nationality 
of her husband.” This was construed to mean that she 
should lose her American nationality. 

The provisions just quoted continued to be the law of the 
United States until the Act of September 22,1922 went into 
effect. Such being the case it is believed that our govern¬ 
ment is hardly in a position to assert that the laws of 
foreign states which still adhere to the rule that citizenship 
of a married woman follows that of her husband are so 
wrong in principle that their validity will not be recognized 
by the United States. It would be difficult to maintain such 
a position in any case, and it would be especially difficult in 
the cases of those women who reside with their alien 
husbands in countries of which the latter are nationals. 

In view of the above it is believed that our government 
is obliged to recognize that the women to whom you refer 
in the first paragraph of your letter retained German or 
Italian nationality under the laws of Germany and Italy, 
despite their reacquisition of American citizenship. 


Sincerely yours, 


Ernest A. Gross, 

Legal Adviser. 
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